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Members Registered at the Fifteenth 
Annual Meeting 



Adams, R. H. T., Jr Lynchburg 

Anderson, George K Clifton Forge 

Anderson, James Lewis Richmond 

Atkinson, William M Winchester 

Barbour, John S Culpeper 

Barrett, William E Newport News 

Barton, Robert T Winchester 

Batchelor, O. D Newport News 

Braxton, A. C Staunton 

Browning, Alexander T Orange 

Browning, J\mes S Pocahontas 

^ Bryan, George Richmond 

'\ Bullitt, J. F Biir Stone Gap 

Burks, Martin P Lexington 

^ Byrd, H. H Warm Springs 

Cardwell, C. P Richmond 

Carmn, Charles C Alexandria 

Caton, Harry B Alexandria 

_ J Caton, James R Alexandria 

Chapman, J. W Tazewell 

Christian, Frank P Lynchburg 

Christian, Thomas D Lynchburg 

Crocker, James F Portsmouth 

Cumming, S. Gordon Hampton 

"^ Daniel, John W Lynchburg 

J Downing. H. H Front Royal 

Draper, John S., Jr Pulaski 

East, Charles M Staunton 

Echols, Edward Staunton 

Eggleston, D. Q Charlotte C. H. 

Elder, Fitzhugh Staunton 

Eubank, William Bedford City 

Fishburne, John W Charlottesville 

I Fleet, J. W. . . y Biscoe 
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4 MEMBERS REGISTERED 

Flood, H. D West Appomattox 

Frick, George A Norfolk 

FuLKERSON, Samuel V Bristol 

Garrett, H. L Covington 

Gillespie, A. P Tazewell 

G1TJ.ESPIE, Barnes Tazewell 

Glasgow, William A., Jr Roanoke 

GooDE, John Bedford City 

.Graham, Samuel C Tazewell 

Grattan, George G Harriso?iburg 

Gray, A. A Palmyra 

Groner, D. Lawrence Norfolk 

Haas, Talfourd N Harrisonburg 

Halsey, Don P Lynchburg 

Hamilton, Alexander Petersburg 

Harmon, Daniel, Jr Charlottesville 

Harris, John T Harrisonburg 

Harrison, George M Staunton 

Henley, Norvelle L Williamsburg 

Henry, R. R Tazewell 

Henson, Waij^er J Pearisburg 

Holt, Henry W Staunton 

Hopkins, W. S Lexington 

HoHSLEY, John D Lynchburg 

HuBARD, J. L Norfolk 

Hull, David Denton, Jr Bristol 

Hundley, George J Farmville 

Hunter, John, Jr Richmond 

HuNTON, Eppa Richmond 

HuNTON, Eppa, Jr Richmond 

Jeffries, W. L Culpeper 

Jones, A llan D Newport News 

Jones, Charles P Monterey 

Jones, Claggett B Bruington 

Jones, William A Warsaw 

Kelly, Joseph L Bristol 

KiLBY, Wilbur J Suffolk 

Lewis, John H Lynchburg 

Martin, M. M Richmond 

Martin, Thomas S Scottsville 

Massie, Eugene C Richmond 

Meredith, Charles V Richmond 

Miller, Hugh Gordon Norfolk 
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Minor, Raleigh C University of Virginia 

Montague, A. J Richmond 

Montague, E. E Hampton 

Montague, Hill. . .' Richmond 

Moo^E, C. F Covington 

McAllister, J. T Hot Springs 

McAllister, W. M Warm Springs 

McClintic, E. H Monterey 

McCoRMiCK, Marshall Berryville 

McDannald, a. H Warm Springs 

NicoL, C. E. Manassas 

Old, William W Norfolk 

Parker, J. C Franklin 

Parrish, R. L Covington 

Patteson, Camm Hobhouse Wise 

Patteson, S. S. P ; Richmond 

Patterson, A. W Richmond 

Payne, William H Warrenton 

Pendleton, E. M Lexington 

Pettit, Paul Palmyra 

Pettit, William B Pi^lmyra 

Phleoar, Archer A Christiansburg 

Pilcher, Edwin Mason Richmond 

Pollard, John Garland Richmond 

Prentis, Robert R Suffolk 

Price, John W Bristol 

Pugh, Arthur B (Salem) Washington, D. C 

QuARLBs, J. M Staunton 

Ranson, John Baldwin Staunton 

Revercomb, George A Covington 

Riely, Henry C Richmond 

Robertson. Thomas B Eastville 

Robinson, Clarence W Newport News 

RoYALL, William L Richmond 

Ruthbrfoord, John Richmond 

Sebrell, John N., Jr Norfolk 

Sexton, Vincent Le Grand Pocahontas 

Shackelford, George S Orange 

SiPE, George E Harrisonburg 

Smith, Francis L ., Alexandria 

Smith, H. M., Jr Richmond 

Smith, Roy B Roanoke 

Smith, Willis B Richmond 
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6 NEW MEMBERS 

Stephenson, John W Warm Springs 

StickleY; E. E Woodstock 

Strode, Aubrey E Lynchburg 

Thomas, H. S Smithfield 

Thornton, J. B. T Manassas 

Timberlake, S. I)., Jr Staunton 

Tucker, H. St. George Lexington 

Waddill, Edmxind, Jr Uichniond 

Wallace, A. W Fretlericksburg 

Welfley, M. L Washington. I^- C 

West, J. F Waverly 

WiLLARD, Joseph E Fairfax 

Williams, John G Orange 

Williamson, David A Covington 

WiNBORNE, R. W Huena Vista 

Wright, T. R. B Tappahanock 

Wysor, Joseph V Pulaski City 

Yarrell, Leonidas D Emporia 

Total number registere<i L38. 



New \lembers Elected Since tHe 
Kotarteentli Anntaal Nleetin^. 



Bargamin, Russell Richmond 

Bloomberg, Harold S Richmond 

BooTON. Edwin T Luray 

Browning, Alexander T Orange 

Buchanan, H. G Richmond 

Burks, Edward Calohill Bedford City 

Cabell, George C, Jr Norfolk 

Cabell, Mayo Big Stone Gap 

Caton, Harry B Alexandria 

Chalkley, John W Big Stone Gap 

Chinn, Joseph W., Jr Warsaw 

Crumpler, William M Suffolk 

Draper, John S. , Jr Pulaski City 

East, Charles M Staunton 

Edmonds, George M Gate City 

Gordon, W. Douglas Richmond 
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GRBOonv, George C Richmond 

GuBRRANT, John G Christiansburg 

Halsey, Don P Lynchburji; 

Harmon, Daniel, Jr CharlottesvilJe 

Jeffries, W. L Culpeper 

Jones. Allan D Newport News 

Jones, Charles P Monterey 

Kegley. William B Wy theville 

Keyser, Charles Hampson Washini?ton, Va. 

Lanier, A. Sidney Richmond 

Miller, Burnett Culpeper 

Mitchell, John Douglas Walkerton 

MooKLAR. William Temple Richmond 

MuNFORD, Robert B.. Jr Richmond 

McClintic, p], H Monterey 

Neal, John Witten Abingdon 

Patteson, Camm Hobhouse Wise 

Payne, William H Warrenton 

Pennington, Robert L Jonesville 

Perry, John Martin Staunton 

Phlegar, Archer A Christiansburg 

Pratt, William A Staunton 

Price, John W Bristol 

PuGH, Arthur B Salem 

Sewell, B. H Jonesville 

Sexton, Vincent LeGr vnd Pocahontas 

Smith, Francis L Alexandria 

Snead, Thomas Burton Richmond 

Tavenner, F. S • Woodstock 

Timberlake, S. D., Jr Staunton 

Trinkle, E. Lee Wy theville 

Tucker, William Chump Richmond 

Tunstell, Robert h Norfolk 

Tyler, S. Heth Norfolk 

Wallace, A. W Fredericksburg 

Williams, Lewis C Richmond 

Wiu.iAMs, Samuel Walker *. Wytheville 

WoLcoTT, Harry K Norfolk 

Wysor, Joseph C Pulaski City 

Total number elected 55. 
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Transactions 

OF THE 

FIFTEENTH ANNUAL MEETING 

OF THB 

Virginia otate Bar Association 

HBIrD AT 

HOT SPRINGS OF VIRGINIA 
August 2ist, 22nd and 24TH, 1903 



Hot Springs of Virginia. 

Friday, August 21st, 1903. 

Mr. A. W. Patterson, of Richmond, Chairman of the Execu- 
tive Committee, called the Association to order at 10:30 o'clock 
A. M., and said: 

Gentlemen of the Virginia State Bar Association: As Chair- 
man of the Executive Committee, the duty and the privilege 
devolves upon me of calling this meeting to order. In doing 
so, I need scarcely suggest the fact of which you are all more or 
less conscious, perhaps, that the Association has recently entered 
upon her sixteenth year of age, that frivolous and fascinating 
period when she should use more than ordinary circumspection, 
lest her head be turned by the attentions she is likely to receive. 
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10 GENERAL MINUTES 

Our own temptation is peculiarly strong, in that the nobility 
of our profession, the American Bar Association, is about to 
cast over us the charm of its presence. Under such circum- 
stances, we need to take counsel of the maturest wisdom, and 
we are fortunate in having as chief adviser one who is so well 
qualified to discourse upon serious things. Our President, Hon- 
orable Samuel C. Graham, will address us upon "Some Phil- 
osophy of the Law and of Lawyers," that is to say, philosophy 
as it applies to the laws and the lawyers. (Applause.) 

Judge Samuel C. Graham, of Tazewell, President of the Asso- 
ciation, then read his address. 
{See Appendix,) 

Mr. S. S. P. Patteson, of Richmond: Mr. President, before 
we go on with the regular order of business, I would like to be 
allpw^ed to make a motion. The American Bar Association will 
meet here on the 26th, 27th and 28th of this month, and this 
Association was somewhat instrumental in getting them to come 
here. I therefore move that a reception be given by this Asso- 
ciation to the American Bar Association, at a cost not exceeding 
one thousand dollars. I think that this motion ought to pre- 
vail, because the American Bar Association is the largest body 
of lawyers in the English-speaking world. 

Judge Leonidas D. Yarrell, of Emporia: Mr. President, I agree 
with Mr. Patteson and second his motion, that the Association 
appropriate $1,000 for this purpose, if it is possible for it to do 
so with its finances, which I presume it is. 

On motion, the matter w'as referred to the Executive Com- 
mittee, supplemented by three members appointed by the Chair, 
to consider upon it and report at the evening session. 

The Chair then appointed the following committees: 

On Publications — W. O. Skelton, Richmond; Charles Hall 
Davis, Petersburg; John B. Cochran, Staunton. 
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REPORT OF SECRETARY AND TREASURER 11 

On Memorials — Roy B. Smith, Roanoke; R. G. Bickford, 
Newport News; Joseph L. Kelly, Bristol; George G. Grattan, 
Harrisonburg; William J. Leake, Richmond; John R. Johnson, 
Christiansburg; R. Walton Moore, Fairfax; William Patrick, 
Staunton; WiUiam A. Atkinson, Winchester. 

To Recommend Officers for the Ensuing Year — W. W. Old, 
Norfolk; John G. Williams, Orange; J. W. Chapman, Tazewell; 
John S. Barbour, Culpeper; Marshall McCormick, Berryville. 

The President: The report of the Secretary and Treasurer is 
next in order. 

Mr. Eugene C. Massie, of Richmond, Secretary and Treasurer: 

Mr. President and Gentlemen : I shall only give a brief sum- 
mary of my formal reports, which will be found at the end 
of the Minutes. 

We had 445 active members on our roll after our last annual 
meeting; and since then we have lost four by death, three by 
resignation, one by promotion to the honorary list, and two by 
removal from the State, making a total of ten; but fourteen new 
members have been elected in vacation, and one has been rein- 
stated upon the payment of all his delinquent dues, and we now 
have 450 active members, five more than at this time la*st year. 
During the year we lost by death one of our honorary members, 
Judge James C. Lamb. Our total membership, including forty- 
five honorary members, is now 495, and a number of applicants 
have been passed upon by the Committee on Admissions. The 
routine business of the office of Secretary has been transacted 
during the year. 

As Treastrrer, I report that there is $690 now due us by delin- 
quent members. We have in the treasury, as of the first of 
July, $1,084.67. Our expenses during the coming year will be 
heavier than usual for several reasons. The banquet is going to 
cost us very much more this year. Our publications will cost 
more because the price of labor and printing and materials have 
all advanced; in addition to this, the volume of our proceedings 
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12 GENERAL MINUTES 

is likely to be larger, and consequently the cost of distribution 
will be greater. I calculate that there will be by these ordi- 
nary and regular calls upon the treasury an inroad of something 
like $500.00 more than usual. The Association is in sound 
financial condition, however, and we have no outstanding obli- 
gations. 

We are the recipients during the year of volumes from other 
Bar Associations, which are placed in our library; but recently 
the Association has also been presented with a pencil sketch 
of Mr. Chief Justice Marshall, which was drawn from life by a 
Richmond artist, I think in 1839, and was transmitted to me 
a\ong with the following letter: 

^'August 10th, 1903. 
"E. C. Massie, Esq., Secretary, 

Richmond, Va. 

Dear Sir: — I have been requested by the family of the late 
Charles Sinton, of this city, to present to the State Bar Associa- 
tion the pencil sketch of Chief Justice Marshall handed you here- 
with. It was done from life, and is considered a strong likeness 
of him, and may be an object of interest at our meeting next 
week. As I may be detained here, I will be glad if you will 
see to some formal acceptance of it by the Association. Regret- 
ting to have to trouble you with it, I am, 
"Faithfully yours, 

"John Rutherfoord.'' 

Mr. W. W. Old, of Norfolk: Mr. President, I move that the 
sketch be received and the thanks of the Association be returned 
to the family of the donor. 

Carried unanimously. 

The President: We will now hear the report of the Executive 
Committee. 

Mr. A. W. Patterson, Chairman, then read the report of the 
Executive Committee. 

{See Report at end of Minutes,) 
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The President: Next is the report of the Committee on Ad- 
missions. 

Mr. E. E. Stickley, of Woodstock, Chairman, read the first 
report of the Committee on Admissions. 
(See Report at end of Minutes.) 
On motion, the report was received and confirmed. 

The President: I wish to announce that Mr. S. S. P. Patteson, 
Mr. S. V. Fulkerson and Mr. J. T. McAUister are appointed to 
act with the Executive Committee on the subject of the enter- 
tainment of the American Bar Association. 

Next in order of business is the report of the Committee on 
Legislation and Law Reform. (No response.) The Judiciary 
Committee. (No response.) The Committee on Legal Educa- 
tion and Admission to the Bar. (No response.) The Com- 
mittee on Library and Legal Literature. (No response.) The 
Committee on Presentments. (No response.) The Committee 
on Grievances. (No response.) The Committee on Interna- 
tional Arbitration. 

Mr. H. St. George Tucker, Chairman of the Committee on 
International Arbitration, read the report of that Committee, 
which, on motion, was received and filed. 

(See Report at end of Minutes.) 

Mr. E. C. Massie: Mr. President, I am requested to give the 
following notice: 

Pursuant to Article XII. of the Constitution, we, the under- 
signed, hereby give notice that we will move at this session of 
the Association to amend Article VII. of the Constitution by 
striking out in lines one and two the words "in the month of 
July or August." A. W. Patterson, 

Claggett B. Jones, 
John Garl.\nd Pqllard, 
J. W. Fleet, 
Wilbur J. Kilby. 
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14 GENERAL MINUTES 

The President: I have one personal request to make, and I 
feel at liberty now to do it. The remainder of your program 
is a strong one and a good one, and I do hope that we will all 
assemble promptly at the hour designated on the program. If 
you had to be on the rack in anticipation of delivering one of 
these papers — and I hope the time will come when you will 
be — 3^ou would appreciate the kindness of the audience in meet- 
ing promptly. I know whereof I speak when I say that from 
now on we will be entertained properly. 

The Association then took a recess until 8:30 o'clock P. M. 



EVENING SESSION 

Hot Springs of Virginia 

Friday, August 21st, 1903. 

The Association was called to order at 8:30 o'clock P. M. 

Mr. Stickley read the second report of the Committee on Ad- 
missions, which, on motion, was received and confirmed. 

The President: Ladies and Gentlemen: There is a proverb 
that the men of the mountains are always free. I am fain to 
attribute the selection of the topic of the address of my scholarly 
and accomplished friend, Mr. Bullitt, to the fact that he is an 
alert mountaineer, quick to perceive that the problems involved 
in trusts and labor unions are among the greatest menaces to 
the liberty of our people to-day. There is no man better quali- 
fied — and I know whereof I speak — to discuss this subject than 
my friend and compeer. He lives where this subject is a live 
subject. He is a born fighter, and I have seen him in the tilt 
on his native heath. I take pleasure in introducing him to this 
appreciative audience. (Applause.) 
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SECOND DAY 15 

Mr. Bullitt then read his address. 
{See Appendix,) 

On motion, the Association then went into executive session, 
after which a recess was taken until the next day, Saturday, 
August 22nd, 1903, at 10:30 o'clock A. M. 



SECOND DAY 



Hot Springs of Virginia 

Saturday, August 22nd, 1903. 

The Association met at 10:30 o'clock A. M. 

The President: My friends, the title of the address which will 
be delivered tonlay is "Old Foes with New Faces." The dis- 
tinguished gentleman who will deliver that address is by no 
means a stranger in our C!ommonwealth. I am told that when 
his native State poured across its northern border into old Vir- 
ginia its brave and generous sons, the future Chief Justice of 
North Carolina, then a lad only fourteen years old, was one of 
that matchless host. (Applause.) Could the white rose spring 
from the dust of his unreturning comrades, how profuse would 
he now see the bloom of that emblem of chivalry upon our 
melancholy fields! While battling here, he did see foes with 
faces from every nation. But that can have no weight, in my 
mind, in suggesting the subject chosen by him, for those foes 
are now numbered with the shadows of the past, and the faces 
which he sees to-day are the faces of his friends, ready to bid 
him Godspeed, and to do homage to the great State from which 
he hails. I am pleased to introduce the honorable gentleman, 
and I am sure that you will be equally pleased to hear what he 
has to say. (Applause.) 
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16 GENERAL MINUTES 

Judge Walter Clark, of Raleigh, N. C: Mr. President, Gen- 
tlemen of the Virginia State Bar Association, Ladies and Gentle- 
men: I have never been more forcibly struck with the differ- 
ence in the standpoints from which we can view the same matter, 
and the futility, and possibly the vanity, of the aspirations and 
ideals which many of us pursue through life, than by an incident 
which happened yesterday when this honorable body adjourned. 
I was standing at the door opening on the verandah when I 
heard a beautiful young lady ask a young lawyer if this was 
the Bar Association, and when he said yes, she said, with beau- 
tiful enthusiasm and in a sweet, young voice: "Then they are 
going to give us that german to-night, are they not?^' (Laugh- 
ter.) She had been here and heard some discussion about a 
thousand dollar appropriation, and she knew well how that 
could be best invested. But that young lady had precedent 
on her side. Instantly my mind went back to the words of the 
great poet upon the occasion when the Lord Chamberlain danced 
with Queen Elizabeth, and the Seal and Mace danced before 
them: 

"His bushy beard and shoe-strings green, 

"His high-crowned hat and satin doublet, 

"Moved the stout heart of England's Queen, 

"Though Pope and Spaniard could not trouble' t." 

I thought if perhaps w^e would take, as the ladies, happiness 
and pleasure as the opportunity served, instead of being here 
this morning to listen to a dull, tedious and prosy manuscript, 
we might have had a dear, delightful german last night. And 
if I could only have an instantaneous flashlight photograph of 
that scene, with your distinguished President leading in the 
mazy whirl of the german, or perhaps in an old-fashioned Vir- 
ginia reel, and these "potent, grave and reverend seigniors" 
joining in, I would feel that my life would not have been entirely 
spent in vain, and I would go home perfectly happy. We would 
convict King Solomon of reversible error when he said, "There 
is no new thing under the sun." 

God bless the ladies, anyhow. They are not only infinitely 
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SECOND DAY 17 

better than we are, and wiser too, but God in His omnipotence — 
I say it with all reverence — has never made better ones, or fairer 
ones either, than we have in Virginia and North Carolina. And 
as to the young ladies, I predict now that they will have their 
german before this Association adjourns; they generally get 
what they want, and they ought to ; and they will have the best 
looking and the youngest members of this Association as their 
partners. And I say to these young ladies that these distin- 
guished men they see here would gladly exchange their honors 
and their high reputations as lawyers if they could, to be in the 
shoes of the lucky fellows who will be your partners; for, as 
Byron said: 

"The days of our youth are the days of our glory; 

•'What are your laurels, though ever so plenty. 

''Compared with the myrtle and ivy of sweet two-and-twenty?" 

Judge Clark, Chief Justice of North Carolina, then read the 
annual address. 
(See Appendix.) 

The President: The report of the Committee to Recommend 
Officers is now in order. 

Judge W. W. Old, of Norfolk, Chairman, read the report, as 
follows: 

The Committee appointed to recommend officers of the Asso- 
ciation for the ensuing year respectfully recommend the fol- 
lowing: 

For President — Alexander Hamilton, of Petersburg. 

For Vice-Presidents — Theodore S. Garnett, of Norfolk (Tide- 
water); A. C. Braxton, of Staunton (Valley); Roy B. Smith, of 
Roanoke (Southwest) ; H. D. Flood, of West Appomattox (South- 
side); and James R. Caton, of Alexandria (Piedmont). 

For Members of the Executive Committee — J. Leighton Hubard, 
of Norfolk, and John G. Williams, of Orange, to serve each the 
2 
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18 GENERAL MINUTES 

full term of three years, and O. D. Batchelor, of Newport News, 
to serve the unexpired term made vacant by the death of the 
late George Mcintosh. 

For Secretary and Treasurer — Eugene C. Massie, of Richmond. 

For Delegates to the American Bar Association — S. C. Graham, 
of Tazewell; John \V. Daniel, of Lynchburg; Charles V. Mere- 
dith, of Richmond. 

Mr. Old : Mr. President, in ignoring the delegates who have 
so faithfully for several years represented our Association in the 
meetings of the American Bar Association, we did not intend 
to ignore their services; but recognizing the fact that they are 
members of the American Bar Association and entitled to seats 
on the floor, we have elected three of our members who are not 
members of that Association, so that they may have seats in the 
session soon to be held here. 

On motion, the report was received and adopted. 

The President: We will now take up the report of the Special 
Committee on the Torrens System. 

Mr. Eugene C. Massie, of Richmond: Mr. President and Gen- 
tlemen: In behalf of the Special Committee on the Torrens Sys- 
tem, I submit a report which has already been printed and dis- 
tributed among our members. I trust there will be some discus- 
sion of this subject. I think it is recognized by all of us as one 
of importance and one that merits the earnest consideration of 
this Association. Surely the time has now passed when any 
member of the Virginia State Bar Association can say that he 
has had no time and no opportunity in which to inform himself 
upon this subject. 

In addition to the report, which is in print, I will state that 
recently the Miissachusetts act has been put in operation in 
Hawaii — of course with suitable changes to meet the conditions 
there. I will also state that the Virginia Bankers* Association, 
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SECOND DAY 19 

at a recent meeting held in Lynchburg, has endorsed the system 
and called upon the Legislature to pass a suitable bill for it« 
establishment in Virginia. Also the Virginia Board of Trade 
has taken similar action. The question, therefore, is not by any 
means altogether an academic one. It is before the people 
and the people have begun to leani about it and to take an 
interest in it; and it is for us to direct the movement and, if 
possible, to secure the best act that can be secured in Virginia. 

The act which is submitted to this Association is doubtless 
far from perfect. No claim of perfection is made for it. It is 
hoped, however, that it may be good enough to begin with, or, 
certainly that any glaring defects may find correction by sugges- 
tions at this meeting. The time is opportune, and the time is 
short. As you all know, there is now being made a general 
revision of our laws, and this is the occasion upon which so 
important a change as is proposed by this law may be appro- 
priately grafted into our system. I hope, therefore, that there 
are many here prepared to give us the benefit of their mature 
consideration of this question. 

I am glad to inform the Association that we have with us 
to-day Professor James H. Brewster, of the Law Department 
of the great University of Michigan, a gentleman who has given 
years of study to the Torrens System, and whom I consider one 
of the besfauthorities in the United States on the subject. I 
know his modesty will induce him to disclaim this, but I am 
sure the statement is well founded. If, therefore, it is the pleas- 
ure of the Association, I respectfully move that we request 
Professor Brewster to address us for a few minutes upon this 
subject. 

Carried. 

Professor James H. Brewster, of Michigan: Mr. President 
and Gentlemen of the Virginia Bar Association, Ladies and Gen- 
tlemen: I esteem it a very great privilege and an honor even 
to be permitted to be present at the meeting of the Virginia 
State Bar Association. A bar with such a magnificent past 
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cannot in the present or in the future be false to the ideals of 
every true lawyer. 

I must, however, disclaim most emphatically being anything 
of an authority upon this really very difficult question which 
Mr. Massie has been working upon for some time. I came here 
for a little vacation and rest, and to attend the meeting of the 
American Bar Association, but indirectly I came here as the 
combined result of Yankee asking of questions and Virginia hos- 
pitality. I am a native of Ck)nnecticut, though I now reside in 
Michigan, and I became acquainted with Mr. Massie by asking 
some questions. Judge Jones, of Boston, became tired of my 
questions as to the Torrens System, and referred me to Mr. 
Massie. I corresponded with Mr. Massie, and he courteously 
answered my questions, and hospitably urged me to come down 
to the meeting of the Virginia Bar Association, and afterwards 
to go out to his country seat. 

It is extremely presumptuous for a man to come from one 
State to another and speak upon real property law. The duties 
I have had for a number of years have unfortunately forced me 
to examine the decisions and statutes upon matters connected 
with the laws of conveyancing in all the States, for we have 
students from nearly all the States of the Union. After I got 
a little way into the matter, I realized that lawyers outside of 
Michigan must have experienced the same difficulties, or many 
of them of the same general nature, that I had in Detroit in 
examining titles — only, each State must have troubles of its own. 
For instance, in Michigan we have more or less trouble in con- 
veyancing with the homestead. It is defined there by the Con- 
stitution to be land of a certain area and value ''owned and 
occupied by any resident of the State" — no record or declaration 
by the owner is needed to make it such, but '' occupation " is 
enough; and yet occupation is construed by our courts as mean- 
ing, for instance, having lived on the place and yet having been 
away from it for six years ''with the intention of returning to 
it." Its conveyance, however, is attended, as it is in many 
States, with formalities not required in the conveyance of other 
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real property. In Virginia, as I understand it, there must be 
a record as to the homestead, and, of course, it is much easier 
to tell when land is a technical homestead here than it is with us. 
With us the conveyance of a homestead by a married man is 
absolutely void for any purpose unless his wife signs her name ; 
she need not be mentioned in the deed, but the absence of her 
signature renders the homestead conveyance absolutely void, 
not only as to her, but as to him. We have to determine whether 
land is a homestead — in this constructive sense "occupied" — 
and whether its owner is married, and whether if a woman's 
name is signed to a conveyance of it, she was or was not the 
owner's wife. In this matter I take it you have less trouble. 

But there are some troubles as to titles which are pretty gen- 
eral throughout the United States — such as questions relating 
to dower and curtesy where they exist, identity of parties, mat- 
ters relating to capacity in cases of infancy, unsoundness of 
mind, and many other such matters to which it is unnecessary, 
of course, to refer. 

Assimiing that these things are all troublesome in the inves- 
tigation of title, and assuming, as we nmst, I think, that some- 
thing must be done, what is the remedy? Is the Torrens Sys- 
tem the remedy? You are aware that other ways have been 
suggested for curing or lessening the defects in our present sys- 
tem. Mr. Olmstead, of New York, thought the " Block System" 
of registration would remedy many defects; again it has been 
suggested that possessory titles only be registered, and when 
this has stood long enough one need not go back of this first 
registration. But imder the Torrens System, as proposed by 
your act, you register absolute title in fee. It would be very 
presumptuous for me to speak on this act without studying in 
detail the decisions and statutes of your State, but I have made 
a comparison of the act with those of other States where this 
system exists, and with several proposed acts, and I think it 
will be agreed by all who have compared the acts carefully that 
certainly your act shows the greatest care and study in its pre- 
paration. It seems to have what Judge Jones, and other author- 
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ities who have studied the question, say are the desirable feat- 
ures. It has the one registration court such as they have in 
Massachusetts, rather than the separate courts of registration 
for each county as they have in IlHnois, Minnesota and Cali- 
fornia. It provides for the apix)intment of the examiner of 
titles by the court, and his removal at any time by the court. 
That is a most important practical feature, as the judges in Mass- 
achusetts say, and as is evident when you come to study the 
system. 

The examiner should be appointed by the court, not elected 
by the people, as has been proposed, for instance, in the Michigan 
*^Torrens Act.'^ A young politician is not the man for the 
examination of titles: he doesn't know anything practically 
about the matter until he has had about fifteen years' experience, 
as you know. The other features of your proposed law seem 
equally admirable. 

You have the difficult question to meet of how to satisfy the 
constitutional provision of due process of law; but an act which 
has not safeguarded that constitutional provision more than 
yours, the Mavssachusetts act, has been held perfectly constitu- 
tional; and it does seem, in spite of the observation of the 
Supreme Court of Ohio, in condemning generally the Torrens 
System in the Guilbert case, that no act can be passed in this 
country that will meet that constitutional provision, that it can 
be done. Minnesota and Massachusetts have held, in spite of 
that decision, that similar provisions are constitutional. 

Gentlemen, it seems to me that it w^ould be very wrong, after 
you have been discussing this act for several sessions, for me to 
take more of your time. Let me say this, however, from what 
I have learned from correspondence with those who have been 
very nmch interested in this matter in other States, that it is 
an extremely dangerous thing to present this act to the Legis- 
lature until you are thoroughly satisfied with it; and it is ex- 
tremely dangerous, as the experience in Ohio show^s, to allow 
any amendments to be made until after careful consideration, 
and it is better that the thing should be postponed several years 
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than that the act should be adopted with amendments made 
hastily and at the last moment before pa^ssage. You have an 
act here of fifty-nine sections. It will undoubtedly be amended, 
as experience shows is. necessary; but, if you allow it to be 
amended at the last moment, as the Ohio act was, you will have 
a confusing act with irreconcilable features in it. The Ohio 
law was the act I studied first, and I said: '^No Torrens Act for 
me." I stu(iied it for some time, and then wrote to Ohio lawyers, 
and they said that there were too many cooks making this Ohio 
broth and they spoiled it. You have been fortunate in having 
a small committee: as I understand, practically the work has 
been done by one member, Mr. Massie. It does seem that Mr. 
Massie is not only thoroughly competent to prepare an act, but 
is thoroughly honest in his endeavors in this matter, and has no 
self-interest to serve and no special axe to grind. 

The Oregon act is very interesting; it was copied from the 
Illinois act without even changing the number of the sections, 
and the draftsman having omitted one section, makes a reference 
in the act to section 87 when section 86 is meant, and so on. 
This act of yours has not been prepared in that slovenly way. 
Your act contains fifty-nine sections, while the Ohio act had one 
hundred and sixty-eight, and the Illinois act one hundred and 
eleven, and all of them longer sections than those of your act. 
It seems in some places to be almost too brief, but it will probably 
work out all right. 

I have noticed that there have recently been two decisions 
in Minnesota which illustrate the practical working of the law. 
In those two cases certain parties had not received notice. In 
one of them these parties were lien-holders, having a lien on the 
buildings and land proposed to be registered, the lien being for 
materials furnished to a building contractor who was erecting 
buildings for one in possession of the land under a land contract. 
The building contractor having left town, and having failed to 
pay the material men, the court permitted the lien-holders to 
come hi as parties after registration of title, and ordered the 
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decree of registration vacated so far as to allow these lien claim- 
ants to answer the applicant's petition for registration. 

The other case was where there had been a tax title obtained 
by a corporation ; the secretary of that cgrporation was the secre- 
tary of another corporation to which the first corporation's tax 
title had been assigned, but there was no record of it. The 
examiner of titles, finding that there had been a request made 
of the auditor to fix tlie time of redemption of the tax title, 
recommended that the first corporation — he did not know the 
second corporation's name — should be made a party. That 
was ignored, and the corporation was not made a party. The 
court held that the examiner's recommendation could not be 
thus ignored, but that a failure to follow his advice as made in 
his report, rendered the judgment invalid for want of juris(Uction 
over the party named by him. 

These cases indicate how in practice the rights of parties not 
actually having notice may be protected; and the second one 
emphasizes especially the importance of the duties of the exam- 
iner, and the necessity of having in this office a trained and 
thoroughly competent man, who will discover who the proper 
parties are, though a fraud may be attempted by the applicant 
for registration. 

I am not going to take a moment more of your time on the 
Torrens System. It is a very interesting subject, but it involves 
a mass of details so connected with the laws of each State that 
it should be left to the lawyers of each State to work out the 
form of an act best adapted to their State. 

There is a thought that was borne into my mind by the intro- 
duction by your President of Chief Justice Clark, of North Caro- 
lina. You have your Marshall and we have our Cooley. If I 
understand the spirit of the times, you will allow us to claim 
some share of Marshall's greatness, and we are certainly willing 
to grant you whatever you can get from Cooley. Marshall is 
not merely a Virginian; he is an American, and Michigan is proud 
to claim him and every one of your great Virginians as Ameri- 
cans. Let me say, and I can speak for the people of Connecticut 
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and the people of Michigan, that the silly talk that you hear at 
the present time in connection with a certain monument is not 
representative of the spirit of the people of either Connecticut 
or Michigan. (Applause.) As we claim Marshall as an Ameri- 
can citizen, and as you have a right to claim Cooley as an Amer- 
ican citizen, so with equal pride we come down the line, and we 
do not stop claiming Virginians as American citizens with Mar- 
shall's contemporaries. We are proud to claim and love as 
American citizens all your great and good men, from Washington 
to Lee. (Applause.) Now, gentlemen, I know whereof I 
speak when I say that. To be sure, certain things are but dim 
recollections of my childhood which are to many of you bitter 
realities; but, nevertheless, that is over, and I say that Michigan 
and Connecticut love Virginia, and we hope Virginia returns 
that love. (Great applause.) 

Mr. Old: Mr. President, I have one word to say on this 
question. I am not going to discuss the Torrens System. The 
one word I have to say is this. I have known Mr. Massie since 
before the introduction of any proposition in regard to this matter 
before this Association, and I was for several years on the com- 
mittee which was working it up, he doing most of the work. 
This bill is the result of a good many years of study on his part 
and correspondence with Judge Jones and others learned on 
the subject, and I think it meets all the requirements of law. 
If this Association is prepared to adopt the system, I see no 
reason for delaying the adoption or the rejection of the bill as 
he has prepared it. 

I suggest the appointing of a committee more in touch with 
Mr. Massie, who lives in Richmond, for the purpose of getting 
it before the Legislature. 

If some gentlemen think we ought not to have the Torrens 
System, that is another question; I am not going to discuss it. 
But so far as the adoption or rejection of this bill is concerned, 
I do not think we ought to ix)stpone it. As Mr. Massie says, 
the time is opportune, because the Legislature is now revising 
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our laws, and it is going to take some time to put this act in 
operation. If any defects are discovered, no man will be more 
ready to correct them than Mr. Massie himself. But so far as 
I have been able to examine this bill, which I did some months 
ago, it is drawn with a great deal of care, and I think there is 
no difficulty about endorsing it. 

Mr. George E. Sipe, of Harrisonburg: Mr. President, it is said 
that the time is opportune. I think that whatever may be the 
conclusions of this body with respect to the merits of this bill 
and its suggestions, certainly if it does commend this measure, 
I think there ought to be a special conmiittee appointed, includ- 
ing Mr. Massie, to appear before the Judiciary Committees of the 
House and Senate, and represent and explain this measure. I 
feel that one of the great troubles in the minds of the committees 
who will pass upon this measure will be a consideration extremely 
potent, and that is the same old conservative spirit which in- 
duced the English barons to decline to change the laws of Eng- 
land. It must be made to appear to them that we are getting 
something better than we have in the way of land laws. For 
my part, I am free to say that the greatest difficulty I have hail 
in the discussion of this measure is to learn the real troubles 
we are to avoid by it. What are the defects in the modern law, 
which has been adopted after the expenditure of vast sums of 
money? The present law is understood by the profession. Are 
we to embark now upon a system absolutely new, and to pass 
through another long period of adjudication? If we are to do 
that, let us know the reason why. I think that will be one of 
the most important duties of the connnittee that appears before 
the Legislature. 

Judge Waller J. Henson, of Pearisburg: Mr. President, I will 
not undertake to discuss the first section of this proposed bill, 
nor will I undertake to discuss the second section as to the court 
being in Richmond ; but it does seem to me that it is inconvenient 
for every man who has a certificate of registration, and every 
lawyer who is called upon to say whether it is good, to have at 
least to go to Richmond to see whether it is regular. 
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Mr. Massie: The records will be in the counties; the whole 
record is sent to the county. 

Judge Henson: There are two or three things in the bill that 
could be amended and, I think, made more clear. One of the 
first things is in section three, read in coainection with section 
twenty-three, which gives the jurisdiction of the court and the 
effect of registration of title. One of the first things that came 
to my mind is this: suppose that suit is pending in ejectment, 
and the defendant in that suit should go to Richmond and file 
his petition to have his land registered, what would be the effect 
of that on the pendmg suit? Or suppose there was a chancery 
cause pending, and it was brought to the attention of the judge 
of the circuit court that the matter was being litigated in the 
Torrens court, would it have the effect of ousting the circuit 
court of jurisdiction, or would the Torrens court have to wait 
on the circuit court? It would seem to me that there ought to 
be an amendment to the bill whereby no party seeking to have 
land registered in the Torrens court could proceed until there 
had been a decision in the court having charge of the litigation. 

There is another thing that does not seem to be in line with 
the proceeding in Mrginia, and that is as to the trial by jury. 
Section four says that on an appeal, the appellate court shall 
consider the evidence as if on an appeal in chancery. Are you 
giving full force to the appeal when you take up a verdict as 
an appeal in chancery, instead of as on a demurrer to evidence? 
In fact, it does not appear what you are going to do with it; it 
does not appear that the Torrens court has any power over it, 
but it can be appealed from the certificate of registration, and 
when it gets to the appellate court, it is taken as an appeal in 
chancery. Does that give the full effect to the appeal? 

There is another thing I do not know how it would work out, 
and that is the question of the guardian ad litem. They say 
that a guardian ad litem must be appointed in the county where 
the land is. I can imagine a great many cases where it would 
be necessary for the guardian ad litem to appear in court. Sup- 
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pose that the examiner of titles made a report which the 
guardian ad Utem wanted to except to; then he would have to 
go to Richmond, and I do not see any provision even to provide 
his expenses. 

There Ls another matter which changes the whole policy of 
our law in regard to the administration of estates. Sections 
thirty-nine and forty seem to make land that is registered, be- 
longing to the estate of a decedent, personal property, certainly 
to the extent of the power of the administrator over it. You 
all know what the practice is and what the rule is in our courts; 
you know how it is worked out by the creditor's suit. Sections 
thirty-nine and forty seem to give the administrator power to 
sell the land to pay debts. That may do, but it is not the present 
practice in Virginia. They also seem to put the control of regis- 
tered lands in the hands of a trustee. 

I do not feel competent to discuss the merits of the Torrens 
System, but have been simply discussing the bill. It is certainly 
very carefully drawn. The bill also provides for the court going 
into the county when necessary. That provision ought to be 
more explicit. These objections, it seems to me, can be easily 
obviated by amendments to the bill, if they be serious objections. 

Mr. WiUiam B. Pettit, of Palmyra: Mr. President, I did not 
propose, and do not now propose, to discuss this bill elaborately. 
Mr. Massie knows that from the start I have been opposed 
altogether to the introduction of the Torrens System in Virginia. 

The President: Mr. Massie, does the Conmiittee offer this 
report for adoption? 

Mr. Massie: We offer it for discussion. 

Mr. J. T. McAllister, of Hot Springs: I move that the report 
be received and adopted. 
Seconded. 

Mr. Pettit : I w^as under the impression that the Bar Association 
at its last session had reconmiended the adoption of this system. 
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Mr. Massie: So it did. 

Mr. Pettit: And that a committee was appointed to draft a 
proper bill. I said that I was opposed originally to any action 
being taken with reference to a recommendation to the Legisla- 
ture for the adoption of this system. I was of opinion then, 
and am still, that radical changes in laws that have been estab- 
lished for a century, changes that involve the enactment of a 
bill covering fifty-nine sections, are changes that we ought to 
be slow about commending to the legislative body. I do not 
think that the members present here now would be a fair repre- 
sentative assemblage of this Bar Association, and if it is proposed 
to give the Legislature to understand that this bill is endorsed 
by the Bar Association of Virginia, I doubt the propriety of 
taking such a vote and making such a recommendation when 
the attendance here is so small. 

Judge L. D. Yarrell, of Emporia: Have we, or not, committed 
ourselves to this principle, and are we not now discussing the 
bill and not the principle? 

Mr. Pettit: We are discussing the bill, and the bill includes 
the system. 

Judge Yarrell: Have we not decided upon the adoption of the 
system? 

Mr. Pettit: Unless some action is taken by the Association 
this discussion is out of place. Of course, I take it that in adopt- 
ing this bill, we adopt the system and recommend it to the Legis- 
lature. 

Now, in important respects, this bill provides for proceedings 
in rem to affect the title of every tract of land in Virginia. When 
a petition is filed, the bill provides that it shall be regarded as a 
proceeding in rem, and the decision shall have all the force and 
effect of a judicial decision in such proceeding. We all know- 
that proceedings in rem have been adopted in the past in Virginia 
only in extreme cases where there has been a necessity for it 



Digitized 



by Google 



30 GENERAL MINUTES 

resulting from the absence of parties. This bill, to be sure, 
requires that the petitioner shall name all the persons he knows 
who have any interest in the land — all that he knows — he has 
to make parties all that he knows. But it doesn't stop there. 
If it stopped there it would be very inefficient. It proceeds and 
says that by publication of notice to all whom it may concern, 
and after proper certificate has been made as to that publica- 
tion having been duly accomplished, that the title to the land, 
after adjudication in the courts, shall be good against the world, 
even the Commonwealth of \'irginia. 

It is true that it is provided that that shall not be the effect 
of the adjudication if the petitioner can be convicted of any false 
statement or fraud, but we know that persons claim land fre- 
quently, honestly believing that their title is a perfect one, and 
yet, upon thorough examination, it may appear, even to the 
claimant's own satisfaction, that some person he did not know 
of had some lien upon it or some title in remainder. 

I. do not think that this extraordinary proceeding in rem 
ought to be adopted where it is proix)sed to make it applicable 
to residents in Virginia. 

Now when that petition is filed, it may involve as to the bound- 
aries every adjoining landholder. What is the effect of that? 
Why, every adjoining landholder is put to the necessity of being 
represented in the proceedings that this one man has seen fit to 
introduce; there may be half a dozen or more. This bill pro- 
vides that after the land has been surveyed and the boundaries 
indicated by stones erected according to the adjudication, then 
the title of the petitioner is established to every foot of land 
within those boundaries. I do not know how it is elsewhere, 
but deeds have been drawn very loosely in my section of the 
State for the last one hundred years, especially as to the bound- 
aries of tracts; and you need not go back over twenty or fifty 
years to discover that. So that I say when any petition is filed 
by any individual in any neighborhood, the boundaries between 
the tract which he specifies in his petition and the adjoining land- 
holders will be involved, and that throws upon these adjoining 
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landholders the necessity of being re[)resente(l in the proceed- 
ings. 

This bill provides that the placing of a notice in the mail, 
addressed to any person supposed to be interested in the land, 
and the return of the officer that it has been so placed and mailed 
shall be conclusive evidence of the service of that notice. 

We have had some bitter experience in the very recent past 
of changes in our real estate law, especially with reference to 
delinquent taxes. We know what terrible wrongs have been 
inflicted by that law upon innocent parties; w^e know that men 
have been deprived of hundreds, even thousands of dollars worth 
of property without getting one dollar, for a petty sum of money 
which he would have paid if he had known of the lien of the 
Commonwealth for it before the sale was made. This proceed- 
ing partakes very much of the character of that ^' land-grabbing'' 
proceeding. The effect here may be that the petitioner will 
acquire a large sUce of your land without even paying, or being 
required to pay, to the Commonwealth the few dollars of taxes 
which by some one have been allowed to become delinquent. 
(Reads). 

" 14. Order of publication in rem. — Upon the filing of a peti- 
tion for the registration of any land the court shall cause notice 
thereof to all persons named in the petition, and Ho all whom 
it may concern,' to be published and to he posted in the county 
or corporation where the land or the greater part thereof lies'' — 
nearly half may lie in another county and no posting is recjuired 
there — 'in the same manner and with the same effect as an order 
of publication in other proceedings in rem^ subject, however, 
to the limitations imposed by this act upon the right of any and 
all persons to have the case reheard or to take an appeal from 
the final decree of the court." 

I do not find the specific provision referred to in the last clause 
of that section. 

Mr. Massie: The appeal nmst be taken within ninety days — 
section 4. 
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Mr. Pettit: I expected to find it after section 14. It is not a 
requisite of the act that the proceeding should be had in the 
county where the land lies, but if the primary court thinks 
proper it can send it to that county. 

Mr. Massie: No, sir, you are mistaken about that. To begin 
with, the notice of lis pendens is filed and recorded in the county 
where the land lies; in fact, nearly all the proceedings are had 
where the land lies. The court in Richmond may pass upon 
the legal questions, but the cause is first referred to an Examiner 
of Titles in the county or city where the land lies, the trial by 
jury occurs in the county or city where the land lies, and the 
record is made in that county or city by the clerk of the court, 
who is assistant recorder, and is finally kept there. 

Mr. Pettit: I think that a law involving these violent changes 
ought not to be adopted unless there can be shown some prime 
reason for its adoption. What ground have we for this? What 
reason, outside of the cities, can there be for this wholesale change 
in the laws? They say that it will render land more saleable. 
The trouble with us, and, I think, throughout Virginia, except 
in some special localities, is that we do not find anybody seeking 
to purchase land. It is not that people are afraid of the titles, 
for any one who seeks to purchase land will always be assured 
of the title by the opinion of a lawyer before he pays his money. 

The effect of this proceeding is to give to the decree of this 
court the power to divest somebody of his valid title to land. 
I do not say it is the object, but it is the effect of this system. 
If there could be any reason for it at all, it is that it may have 
the effect of quieting title and of estopping everybody from pro- 
testing. The effect and result will be that where any beneficial 
result accrues to the purchaser under registration of title, it 
will be by giving him land that belongs to somebody else. 

I do not see where, in the condition of our land laws, there 
is any excuse for such changes. The Chamber of Commerce 
in Richmond and the Board of Trade have expressed a desire 
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for this system, but where do you find a body of men in the 
country, outside of the lawyers, asking for it? 

Mr. Massie: I cited two instances, the State Board of Trade 
and the Virginia Bankers* Association. 

Mr. Pettit: They are city bodies. 

Mr. Massie: Indeed they are not. 

Professor Brewster: In our State some of the farmers advocate 
it and some lawyers oppose it. 

Mr. Pettit: Where do you find anybody in the country here 
advocating any such law? It is not a law called for by the condi- 
tions in the country, and the people in the country ought not 
to be subjected to the trouble and the hazard of being required 
to litigate before they have any prospect at all of selling, if they 
desire to sell. 

Mr. George Bryan, of Richmond : Mr. President, I remember, 
though not at all accm-ately, that Mr. Webster, in beginning 
one of his debates, said something about the advisability, when 
the storm clouds had been blowing backwards and forwards, 
and the sky had been obscm*ed, of fixing our eyes upon the pole- 
star. I think it is proper for us to do something of the same 
sort here. I think Judge Yarrell was quite right in calHng atten- 
tion to the fact that this question, upon its merits before the 
Association, is practically res adjvdicata. Ever since I have 
been a member of the Association, three or four years, it seems 
we have been approaching the issue involved in the bill. I think 
that at the last meeting we resolved that issue and resolved it 
in the affirmative, and that to-day the inquiry is more upon the 
recommendations of this bill as the embodiment of the idea 
determined at the last meeting. If that is the case, I think we 
ought logically to follow it up and vote to-day. At the same 
time, it is the hardest thing in the world for those who favor 
this bill to abridge discussion as to its merits. We hold in high 
3 
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esteem the expressions of our honored friend, Colonel Pettit» 
who has said to-day what he has said, I imagine, because of his 
practice of some fifty years, and the way in which that practice 
has commended itself to him, and perhaps from an aversion 
which I have felt to taking up a bill of even fifty-nine sections, 
much less one of one hundred and sixty-eight, and getting down 
to the meat and marrow of that bill. Yet I submit that if we 
do our duty to the community, as lawyers, and make the effort, 
we will not find this bill so much of a Trojan horse after all. 
Colonel Pettit said that we were exposing the State to the grave 
danger of having all titles to real property threatened. Please 
remember that not one title to real estate will be threatened or 
shaken by this bill except by voluntary action. 

A Member: The voluntary action of whom? 

Mr. Bryan: Of the petitioner. 

Member: There are bound to be two sides. Those who are 
made parties may not want to litigate in that court. There 
may be a great many claimants brought into the Torrens court 
who would prefer to litigate at home. 

Mr. Bryan: How do you know that? It is just an expression 
of opinion. 

Member: No, sir, I know it just as I know that a great many 
people lost their property -through the tax hiws, and just as I 
know that in my section there are a great many claimants who 
will swoop down as soon as this law is passed. 

Mr. Bryan: I think you are mistaken about that, if I under- 
stand you aright. It makes very little difference when this 
adjudication is had, whether it is in the Torrens court or the 
court of land registration in yoiu* county; the parties will have 
their rights as the court has entire jurisdiction, and they have 
their day in court. 

Member: It sounds very well to say that this is an optional 
matter and cannot be forced on anybody; yet, as a matter of 
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fact, it can be. A man may make a claim and bring you into 
court. I had rather fight under the present system, which I 
and others think is pretty good, in our present courts. I want 
to call attention to that point, which was made by Mr. Pettit 
better than I can make it, and I do not think you have an- 
swered it. 

Mr. Bryan: If you don't like that tribunal, on the motion of 
anybody interested the court may direct the case to be tried 
by a jury in the circuit court of the county or the proper city 
court, wherein the land or the greater part of it Ues. Giving 
your question full weight, it seems to me that is a reply to it. 
But I do not mean to champion every possible detail of this bill. 
I mean to say that such suggestions as those made by Judge 
Henson.are very nmch welcomed by the friends of this bill be- 
cause they look to perfecting it for presentation to the Legisla- 
ture. I happen to be one of those who have been asked to appear 
before the Legislative committees and point out some of the 
advantages of the change; and I am a little surprised at what 
Colonel Pettit said about the entire satisfaction given by the 
present laws, placing as he does entire reliance upon the title 
examiner. It doesn't take very long to see what that means. 
Do not put yourself in the position of the lawyer, but in the posi- 
tion of the purchaser of a valuable tract of land. You go to a 
lawyer because of his ability, or on account of friendship for 
him. You put this examination of title into his hands and he 
commences a long search of liens. Perhaps the clerk has failed 
to index a deed, or there is a lien which has not been recorded, 
or, until the act of the last General Assembly, a judgment lien 
would relate back to the first day of the term during which the 
judgment was obtained and might come in and cut out other 
lienholders. Then what? Suppose that skilled man, the best 
examiner of titles you know, has overlooked a lien — his eyes 
became closed, or what not — what recourse have you? You 
have recourse against him for hundreds of thousands of dollars 
worth of property, perhaps, and that is all the satisfaction you 
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have. As an alternative, you have under this bill the guarantee 
of an official examiner of title, this certificate, with a bond back 
of that. 

Mr. Pettit : The effect of which will be to give the purchaser 
an irrefragable title to land that his vendor, the petitioner, had 
no title to. 

Mr. Bryan: Why do you say that? You seem to misappre- 
hend the purpose of the act. Similar criticism may be made 
about the judgments and decrees of any court, even of our 
Supreme Court of Appeals. The effect of some of our present 
laws is the same. You state an extreme case. But I must 
hurry on. This is not a wonderful and unknown law. We must 
not be classed as having sprung a great sensation here. The 
Apostle Paul said something about some people always looking 
for some new thing, and there is a slur put upon people who are 
always reconmiending such things. Besides, I do not think it 
is entirely fair to this measure to Iab(4 it with the brand of the 
"land-grabbers'" act. In that case hundreds of thousands of 
dollars of the State's revenue were in arrears and had to be col- 
lected. The Legislature struggled with that matter, and, with 
due regard to the injustice it might work, passed that act. As a 
citizen, if not as a lawyer, I deprecate that illusion. 

I wish to say, finally, gentlemen, that the bill we have here 
has been drafted after the best model. If we are confronted 
with such grave dangers, as Colonel Pettit says when he depicts 
an avalanche of woe, I will ask him where has been that 
avalanche of woe in Australia or in Massachusetts, or in the 
States that have tried the system? That is the best answer to his 
argument. If there has been any avalanche at all, it has not 
come to the ears of those Legislatures. These things have been 
tried in different Commonwealths, and I say that we can safely 
be guided to a certain extent by them. 

In conclusion, I want to say one word. I heard lately that 
up to a comparatively recent date fines and recoveries existed 
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in England, and Mr. Brodie, who was not gifted with eloquence 
of speech, but was one of that fine class who work by the mid- 
night lamp, offered a bill to abolish fines and recoveries and 
adopt the common sense modern system. That statute was 
passed by Parliament, who saw that it might damage some one 
some time in the future, but they also saw that the bill was 
drafted by intelligent men, and they took the responsibility for 
passing it, and to-day it is the law in England, long after it was 
the law of the United States. 

I say, in conclusion, that I am aware of the imperfections in 
what I have said, but, with the desire that this Association should 
finish what it has begim, let us not look at this question with 
the eye of a microscope, especially when we are not certain 
that we have given to the bill the study which should be given 
to it before we visit upon it our condemnation. Let us, on the 
contrary, make it a completed whole and pass it on to the Legis- 
lature with our approval. Then representations can be made 
to that committee,, which I assure you, from past experience 
with it, will give most ample time and most courteous attention, 
and those possible defects which Judge Henson called attention 
to and the valuable suggestions which he made can be brought to 
its attention and there be finally passed on. 

Our visiting brother alluded this morning to the past of the 
Virginia bench and bar. As I read the books and law journals 
of to-day, it seems to me that Virginia is not where she ought 
to be in respect to her laws. I read page after page of decisions 
on negotiable instruments and on other important subjects, and 
never see a Virginia authority cited. A recent writer commented 
on the fact that of the text writers of the last twenty years, there 
has been only one, not only from Virginia, but from the South, 
that has risen to distinction, and that is our honored brother 
whose name we always like to see quoted by the Supreme Court 
of the United States and other courts in connection with his 
work on Negotiable Instruments. 

Now, gentlemen, just as a matter of consideration of the merits 
of this bill, of which there cannot be any doubt, let us see if we, 
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as an Association, are going to hang on to the wheels or whether 
we are going to take hold and help to work them, thus consum- 
mating to-day the success of an effort that is being watched by 
the people of the United States and the people of \'irginia. 

Colonel Stickley: I understand that this law is optional with 
cities, towns and individuals. Suppose that in my county, 
where it is not likely to be applied as a law, there is an individual 
owning an adjoining farm to mine who desires to adjudicate his 
title. He will go into court for the purpose of adjudicating his 
title. I, his neighbor, may not care to go into it. Must he not 
make me a party and bring me into court and subject me to 
costs? 

Mr. Bryan: As I understand, supposing you are right, the labor 
and the costs to which you are subjected will be reduced to a 
minimum, because if you have deeds you can put them in and 
you do not need any lawyer at all. Do not let us magnify a 
thing which any layman can understand into an objection against 
the bill. 

Judge A. A. Phlegar, of Christiansburg: Mr. President, I dis- 
like very nmch to take the time of this body, but, coming from a 
section of the State where litigation over old titles exists, I do 
want to know something more about this bill, and to call the 
attention of this body to some matters in it. I expect really 
to do more in asking questions that I hope the friends of the bill 
will answer. 

The first cjuestion I will ask is in regard to the second section. 
Why are these matters to go to the court in Richmond instead 
of being referred to the circuit courts of the counties? The 
petition cannot be filed unless a lawyer goes to Richmond, and 
the petitioner must pay his expenses. That expense in our 
section of the State would be very great. And why should a 
man be compelled to send to Richmond for the purpose of seeing 
what his adversary is going to do? It will not do to say that if 
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his deeds are recorded he does not have to do anything. No 
sane man is going to stay at home and say there is no use in his 
doing anything because his deeds are recorded. 

The great trouble in our country is that we have conflicting 
boundaries. In one case five difi'erent taxes were levied on the 
same piece of land. Mistakes may be made honestly in deeds; 
you may say east when you mean west. 

I understand that when this certificate is issued it is absolute 
title, and if the other man stays at home and says: " I have got a 
deed " ; and if the junior claimant gets a certificate for the land, 
he has the land. That is the way it seems to me. Why should 
he be called on to go to Richmond and defend what he can de- 
fend in his own court? 

Going a step further, we take up this matter of decedents' 
land. You put it in the hands of the administrator. If that 
is going to be the policy of the State, I haven^t a word to say 
about it. But I ask what is to be made by having two systems 
in our State? You can compel no man to have his land regis- 
tered under this bill. One man will and another will not, and 
then you have confusion in your titles as to where they go 
and who is to handle them. 

You have here the same trouble as to adverse possession. 
You say that adverse possession shall never run against the 
holder of a certificate. If a man buys land in good faith, pays 
his money, builds a house and settles down on it, why is he not 
entitled to adversary possession? Are you going to let th'e 
holder of the certificate look on and see that man spend his money 
on the land for nearly fifteen years, and then step in and take 
it away from him? 

Judge Henson: Does the doctrine of estoppel step in there? 

Judge Phlegar: I do not think it would. I do not see what 
the advantages would be. My friend said that if a lawyer 
examined a title and made a mistake in it, the purchaser would 
have no remedy except to go against the lawyer. He said the 
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value of the property might be as much as a hundred thousand 
dollars, and perhaps there is no lawyer in the State who has that 
much. But how much is the fund that you are providing here? 
I believe three hundred million dollars is the assessed value of 
the real estate in the State. If that be the fact, three hundred 
million dollai*s would be what would be needed if all the land 
came in. 

Mr. Brj^an: Do you not think that the experience of other 
States is entitled to some consideration? 

Judge Phlegar: Yes, sir, and only three of our States have 
adopted this system. Do you not think that answers your 
question? 

Mr. Bryan: No, sir, I do not — in some respects, not at all; in 
others not by fifty per cent. For six States have already adopted 
the system, to say nothing of our new Territories, Hawaii and 
the Philippines. It is also pending in the District of Columbia 
and seven States in which some legislative action has already 
been taken ; and is under discuasion in twelve other States. Look 
also at England and other English-speaking countries; and con- 
sider, if you please, the experience of Germany, Austria, Switzer- 
land, Holland and Hungary, where the principles of the system 
have been thoroughly tested, beginning with Vienna in 1368. 

Judge Phlegar: The other advantage urged is that titles may 
be quieted. Some titles have not been made good by possession, 
but are in the hands of people who have bought the land and 
paid for it. You bring an action of ejectment to quiet the title. 
It is tried in the county court now and no fuss is made about it 
in the outside world. When you have this court, a man goes 
in with a small piece of land; he advertises everybody, the adver- 
tisement goes broadcast and wakes up somebody you know not 
where, and he comes in for the purpose of looking into that 
matter. You can break up a family by it. What is the good 
of it? 
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I ask for information; I am ready to listen fairly, and I hope 
that some gentleman will say something on that. 

When you provide, as you do in section 46, that land once 
registered shall be forever registered, and the entry of a certificate 
of title shall be a contract running with the land, are you not 
getting those lands into such a position as that they cannot be 
conveyed in any other way? 

Mr. Bryan: In reply to the last question, the provision is " the 
same shall remain forever registered subject to the provisions 
of this act and all amendments thereof." Suppose the act is 
repealed, there would be no doubt of what the effect would be. 

Mr. A. W. Patterson: Mr. President, I move that this discus- 
sion be adjourned to the meeting to-night, after the reading of 
the paper. 

Carried. 

The Association thereupon took a recess until 8:30 o'clock 
P. M. 



EVENING SESSION 



Hot Springs of Virginia 

Saturday, August 22nd, 1903. 

The Association met at 8:30 o'clock P. M. 

The President: My friends, the title of the paper to be read 
by the distinguished gentleman to-night is to be hereafter known 
as "The Fifteenth Amendment — An Account of its Enactment." 
Although this unparalleled legislation, if we may so term it, took 
place many years ago, it constitutes the only wheel in the machin- 
ery of our constitution, which has continually run backward. 
This amendment was conceived in revolutionary times, was 
adopted by questionable methods, and would not be tolerated 
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at this (lay by a more generous people. No popular government 
can successfully manage its affairs unless it has free and un- 
limited control of the suffrage of its people. The crime which 
was perpetrated upon one portion of this Republic by another, 
and fixed upon it by the thumb-screws of the Fifteenth Amend- 
ment, has no parallel in the history of the world. It is now a 
live subject. I was just thinking to-day of the influence which the 
character of the papers and addresses made here by my friends 
will have upon the thinking world, and do have upon it. To- 
night we have the history of that amendment, and I am sure, 
from the character of this audience, that they are ready to 
receive it with pleasure. (Applause.) 

Mr. A. C. Braxton, of Staunton, then read his address. 
(See Appendix,) 

Mr. Roy B. Smith, of Roanoke, Chairman of the Committee 
on Memorials, then presented the memorials on deceased mem- 
bers. 

{See Memorials at efid of Minutes.) 

On motion, a recess was taken to 10:30 o'clock. A. M., 
Monday, August 24th, 1903. 

THIRD DAY 



Hot Springs of Virginia 

Monday, August 24th, 1903. 

The Association was called to order by the President at 10:30 
o'clock A. M. 

Mr. Stickley, Chairman of the Committee on Admissions, 
read the third report of that committee. 
{See Report at end of Mimdes.) 
On motion, the report was received and confirmed. 
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Mr. OW: Mr. President, I have a resolution here to offer, 
which I have no doubt will meet with hearty response from every 
member of the Association: 

The Virginia State Bar Association has heard with profound 
sorrow of the death of George Keith Taylor, for twenty-eight 
years the efficient and courteous clerk of our Supreme Court of 
Appeals, and hereby desires to express its high regard for him 
as a most faithful officer and its esteem for him as a man, always 
true to the traditions he inherited from his distinguished an- 
cestors. 

Therefore, be it resolved, that this memorial be made a part of 
the records, and that a copy thereof be sent to his family. 

Unanimously carried. 

The President: I have received the following telegram: 

"St. Louis, Mo., August 22, 1903. 
"Judge S. C. Graham, 

President Virginia Bar Association, Hot Springs, Va. 
"In behalf of the Exposition management, I extend to Yir- 
ginia Bar Association cordial invitation to hold annual session, 
1904, at World's Fair, St. Louis. Universal Cbngress of Lawyers 
will assemble during Fair. Occasion offers inviting opportunity 
to Virginia Bar Association to meet at same time. 

"David R. Francis, President.'' 

I will take it as the sense of the Association, unless there is 
objection, that the Secretary be requested to answer this tele- 
gram appropriately. 

The Chair appoints the following gentlemen as the Committee 
on Hospitality to the American Bar Association: A. W. Patter- 
son, Chairman of the Executive Committee, ex officio Chairman: 
Alexander Hamilton, President, ex officio member^ S. S. P. Pat- 
teson, R. T. Barton, W. B. Pettit, R. S. Thomas, George G. 
Grattan, Joseph E. Willard, A. W. Wallace, John G. Williams, 
Willis B. Smith, W. J. Kilby, H. D. Flood, Eppa Hunton, Jr., 
Claggett B. Jones, A. C. Braxton, W. A. Glasgow, Jr., S. V. 
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P'ulkerson, John S. Barbour, John T. Harris, W. A. Jones, E. E. 
Montague, George S. Shackelford, John H. Lewis, A. A. Phlegar, 
J. R. Caton; and Mr. A. C. Braxton is appointed to deliver the 
address of welcome to the American Bar Association. 

Mr. Massie then read the Standing Committees for the ensu- 
ing year. 

(See Ap])eudix.) 

The President: Ladies and Gentlemen, the historic Electoral 
Conmiission constitutes the subject of the address to-day by 
the Honorable John Goode. (Applause.) In evolving the per- 
fection of civil liberty, this government has received many a 
shock which has stunned mankind, and is destined to receive many 
more. The event of which the honorable gentleman will speak 
to-day put the patriotism and the peace-loving character of the 
American [)e()ple to the severest and sublimest test — a test which 
will never again be repeatiMl with like peaceful results. No man 
is better fitted to treat this great subject than is Colonel John 
Goode. H(* has seen much — he knows nmch. For many a long 
year he has been intimately connected with the pohtical history 
of this Government. He is a sage gifted with innnortal youth 
(applause), on whose gentle tongue forever hangs the honey- 
dew of elo(iuence. (Applause.) In the early days ofhis man- 
hood he was a member of that famous Convention which led us 
into another Republic; a Republic which withstood, it is true, 
the storms of only four eventful years, yet which shines to-day 
the brightest star in the galaxy of the nations of the past. But 
a few days ago he was the President of another Convention, whose 
work, in my opinion, has again placed us in the forefront of the 
Republics of this Republic. But, dearer than all of this, to my 
good and gentle friend, is the fact that he has lived to see the 
affection with which he is regarded by the people of his State. 

"And there's a ban', luy trusty fiere. 

"And gie's a han' o' thine! 
"And we'll tak a right jrude willy-wanjrht 

"For Auld Lanjr Syne." (Applause.) 
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Mr. John Goode: I thank you, ladies and gentlemen, for your 
kmd and cordial greeting, and I thank you, Mr. President, for 
the kind and complimentary terms in which you have thought 
fit to present me to this audience — much more complimentary 
than. I feel myself entitled to receive. 

I esteem it a great privilege and pleasure to meet, under such 
auspicious circumstances, so many bright and shining lights of 
our noble profession. 

It is indeed refreshing to turn aside from the bustle and tur- 
moil of life, its busy cares and agitating conflicts, to enjoy the 
privilege of mingling in scenes like the present. Ever since I 
had the honor to be elected a member of the Virginia State Bar 
Association, I have looked forward to its annual meetings with 
the most pleasurable anticipations. Those anticipations have 
never yet been disappointed. Sometimes we have met in Tide- 
water Virginia within the sound of old ocean^s roar. Sometimes 
we have met amid her majestic mountains, with their picturesque 
scenery, their salubrious climate and their health-giving waters. 
But wherever and whenever we have met, we have come to- 
gether as Virginians, proud of the great names which have ren- 
dered our beloved Commonwealth illustrious, loving every inch 
of her soil from her blue mountains down to her blue waves, and 
animated by the same hopes and the same aspirations for her 
continued prosperity and welfare. (Applause.) 

The present session has thus far been exceptionally enjoyable, 
not only for its social features, but for the eloquent and 
scholarly addresses delivered by our excellent President and our 
distinguished visitor from the Old North State, to which the 
people of Virginia have long been bound by the strongest and 
closest ties of interest and affection; as well as the able and 
instructive papers to which we have listened from two of our 
most gifted members. (Applause.) This morning we may well 
felicitate ourselves that we have present with us many "grave 
and reverend seigniors'' of the profession whose heads are 
now whitened by the frosts of many winters, who in their day 
and generation have stood in the forefront of the defenders of 
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civil and constitutional liberty, and have illiL^trated and ailoraed 
the annals of the \'irginia bar by their genius, talent, learning 
and virtue. (Applause.) Here, also, are the young men, the 
hope of the profession and of the countrj', rejoicing in the over- 
flowing energ\' and abounding strength of vigorous manhood 
and moved by an honorable ambition to climb the steeps 
** whence Fame's proud Temple shines afar.'' (Applause.) And 
last, though not least, here are the ladies, God bless them, to 
furnish inspiration by their smiles and sjiiipathy, and to grace 
the occasion by their radiant presence. (Applause.) 

Without any further preliminary remarks, I now proceed to 
the reading of my paper. 

Mr. Coode then read his address. 
(See Appendix.) 

Mr. Massie: Mr. President, before we adjourn I would like to 
say that I regret that there has been no opportunity for a reply 
to the objections raised here to the Torrens bill. The Special 
Committee has discharg(Ml all the duties imposed upon it, and 
there is nothing further now to report. If the opportunity had 
been given, I had intended to make a reply, which I trust w^ould 
have been full and complete, to the criticisms of the system. 
I wish to state, however, that we would like to get all the criti- 
cisms and learn all the objections that can be made, and I will 
take it as a personal favor if members of the Association will let 
me know what their ol)jections are, in order that everybody 
may be heard, and in order that the best bill may be prepared 
for Virginia. I am satisfied that some bill is going to be passed 
by the Legislature, and I want that to be the very best bill 
possible. 

On motion, the Association then adjourned, subject to the 
call of the Executive Committee. 

EUGENE C. MASSIE, 

Secretary. 
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Annual Reports 

1903 



Report of tl:ie Secretary 

To the Virginia State Bar Association: 

During the past year I have had the proceedings of the Fourteenth Annual 
Meeting printed and bound in a book of 341 pages, entitled "Reports of the 
Virginia State Bar Association, Vol. XV., 1902." The edition comprised one 
thousand volumes, which are distributed among the active and honorary 
members of the Association, and were also sent to each of the State Libra- 
ries and 'public Law Libraries in the United States; to each of the Bar Asso- 
ciations of the different states and to the leading law journals in the 
United States. In this way the work of our Association and the names of its 
members have been extensively advertised as usual. 

We had 445 active members on our roll after our last annual meeting; 
and since then, we have lost four by death, thiee by resignation, one by pm- 
mot'on to the honorary list and two by removal from the State, making a total 
of ten; but fourteen new members have been elected in vacation, and one has 
been re-instated upon the payment of all his delinquent dues, and we thus 
have, at the beginning of this, our Fifteenth Annual- Meeting, 450 active 
members. During the year we lost one of our honorary members, whose 
place was filled from the active list, as stated above. Our total membership, 
including 45 Honorary members, is therefore, 495.. while a number of applicants 
are now seeking admission. 

Since our last meeting, I have received the Proceedings of the Alabama 
State Bar Association for 1902; the American Bar Association Reports for 
1902; Colorado Bar Association Reports for 1901; Bar Association of the City 
of Baltimore, Charter, Constitution, &c.; Charter, &c., of the Association 
of tlie Bar of the City of New York; Chicago Bar Association Year-Book 
for 1903; Georgia- Bar Association Reports for 1902; Illinois State Bar Asso- 
ciation Reports for 1902; Indiana Bar Association Reports for 1902; Iowa 
State Bar Association Reports for 1902; Kansas Bar Association Reports 
for 1903; Kentucky State Bar Association Reports, Vol. I.; Louisiana Bar 
Association Reports for 1903; Maine State Bar Association Reports for 1902; 
Maryland State Bar Association Report? for 1902; Montana Bar Associa- 
tion Reports for 1885-1902; Nebraska State Bar Association Reports for 
1900-1902; New Jersey State Bar Association Year-Book for 1902-1903; 

(47) 
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"New Mexico Bar Association Minutes for 1902 and 1903; New York Slate 
Bar Association Reports for 1903; Ohio State Bar Association Reports for 
1903; Pennsylvania Bar Association Reports for 1902; Rhode Island Bar 
Association Reports for 1901; North Carolina Bar Association Reports for 
1902; South CaroHna Bar Association Reports for 1K92 and 1902; Texas 
Bar Association Reports for 1902; University of the State of New York for 
1902; Washing:ton Stat€ Bar Association Reports for 1902, and Wisconsin 
State Bar Association Reports for 1901. 

In addition to the distribution of Volume XV. of our Reports and a large 
number of pamphlets, containing: the addresses delivered before our Four- 
teenth Annual Meeting, 5,675 communications, exclusive of the monthly 
statements of dues to delinf)uents, averaging 100 each month, have been 
issued from this office within the period from August 1, 1902, to July 1, 1903. 

In conclusion, it may be stated with confidence, that the influence of 
this Association is not only being maintained within the Commonwealth, 
but is also felt among similar Associations throughout the United States 
Respectfully submitted, 

EUGENE C. MASSIE. 
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Report of Treasuirer 

To the Virginia State Bar Association: 

I submit herewith, as prescribed by Article II. of the By-Laws, a report 
of the transactions of this office from August 1, 1902, to July 1, 1903. I 
began the year with a balance of $1,107.08 and ended with a balance of 
$1,084.67 in the treasury. Our financial history is summarized in the fol- 
lowing table: 

Annval Accounts. 



Receipts, i Expenditxtres. Bai^\nces. 



July 1. 
July 1, 
Julv 1, 
Jufv 1, 
Julv 1, 
Julv 1, 
July 1, 
Julv 1, 
Julv 1, 
July 1, 
Julv 1, 
July 1, 
July 1, 
August 
July 1, 



1889... 

1890. . 

1891.... 

1892... 

1893... 

1894... 

1895... 

1896 .. 

1897... 

1898... 

1899... 

1900... 

1901 . . . 

1,1902 

1903... 



$ 935 00 

1,350 00 
1,535 00 
1,707 00 
1,852 21 
1,780 50 
1,912 00 
1,752 00 
1,928 00 
2,195 30 
1,933 15 
2,147 43 
3.576 99 
3,245 96 
3,215 47 



S31,066 51 



$ 462 

1,305 
1,480 
1,892 
1,871 
1,872 
1,700 
1,858 
1,774 
1,903 
1,778 
1,715 
3,999 
2,138 
2.130 



85 
68 
03 
43 
41 
28 
12 
42 
39 
54 
99 
13 
52 
88 
80 



% 472 15 

516 47 

571 44 

386 01 

366 81 

275 03 

486 90 

380 49 

534 10 

825 86 

980 02 

1,412 32 

980 79 

1,107 08 

1,084 67 



$27,884 47 



$1,084 67 



Frequent applications have been made to all delinquents for their dues, 
but there remains a large amount due by delinquents, which I have been 
unable to collect. I now report that — 

Twenty-seven members owe $5.00 each 

Twenty-five members owe $10.00 each 

Ten members owe $15.00 each 

Four members owe $20.00 each 

Three members owe $25.00 each 



$135 00 


250 00 


150 00 


80 00 


75 00 



Total delinquency . 



$690 00 



The following is a summarized statement of my transactions for the year 
ending July 1, 1903: 
4 
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T. — Receipts and Disbursements. 
As will appear from the accounts filed herewith (which have been examined 
and certified by the Auditing Committee), the total receipts for the current 
year have been $3,215.47, as follows: 

Balance on hand as per last report $1 ,107. 08 

Admission fees, annual dues for current year and dues collected 

from delinquent members 2,010 00 

Interest on certificate on deposit in State Bank 22 00 

Cash from sale of reports 66 39 

Cash from sale of two banquet tickets 10 00 

Total receipts as above $3,21 5 47 

And the total expenditures have been 2,130 80 

TiCaving in the treasury a balance of. $1 ,084 67 

The expenditures are classified as follows: 
Annual dinner and other expenses at the Hot Springs, Virginia, 

August 5, 6 and 7, 1902 761 70 

Stenographer at annual meeting 71 00 

Salar>- of Secretary and Treasurer .' 300 00 

Printing, wrapping, stamping and mailing reports of Fourteenth 

Annual Meeting and extra copies of addresses and papers 682 27 

Stamps and envelopes for correspondence 88 75 

Rent for nine months 93 75 

Incidentals, printing circulars, express, telegrams, etc 35 50 

Traveling expenses of A. W. Patterson and Eugene C. Massie, on 

business of Executive Committee 33 40 

Insurance 26 00 

One Wernicke Book Case Unit 2 50 

Weymouth, Meister & Smethie for binding reports of other Asso- 
ciations 15 50 

Register of Members Book , Cash Book and I-etter Book 9 30 

Group of the Association at 14th Annual Meeting and framing 3 13 

Mo\'ing and replacing book shelves and books 8 00 

Total $2,130 80 

II. — Outstanding Obligations. 
There are at present no outstanding obligations. 

III. — Resourcps and Probahh Expenses. 
The resources of the Association for the coming year are estimated at 
$3,084.67, as follows: 

Balance now in treasury $1 ,084 67 

Annual dues from 400 members at $5.00 each 2 000 00 

Total estimated resources as above $3,084 67 
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The probabie expenses of the Association for the coming year are estimated 
at $2,425.00, as follows: 

Sakiy of Secretary and Treasurer $300 00 

Stenographer at this meeting 75 00 

Annual dinner at this meeting, including incidentals 850 00 

Printing and distributing Reports of Proceedings 900 00 

Rent and incidental expenses 300 00 

Total $2,425 00 

The cost of printing our reports this year will be greater than usual, and 
the cost of this meeting will also exceed that of last year, and, if the above 
estimate is correct our balance at the end of the coming year will be more 
than $500.00 less than it is now. 

Respectfully submitted. 

EUGENE C. MASSIE. 
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Accotants of Treastarer 
Dr. The Virginia State Bar Association. 

In acanint xoith Eugene C. Massie. Treasurer, Cr. 



1902. 

Aug. 12. To cash paid for drayage on trunk sent to Hot Springs 
for Fourteenth Annual Meeting, containing records 

of Association, etc $ 25 

19. To exp>enses of 14th Annual Meeting, to-wit: 

150 plates at Banquet at $2.00 $300 00 

96 bottles Champagne (W. S.) 264 00 

48 bottles Rhine Wine 43 20 

84 bottles Apollinaris 21 00 

10 bottles Sherry 15 00 

4 bottles Rye Whiskey 4 00 

4 bottles Scotch Whiskey 6 00 

350 cigars 24 50 

.500 cigarettes 6 00 

Judge Gantt's hotel bill 55 00 

T.ivery for Judge Gantl 10 00 

Baggage charges 75 



Sept. 11 . To bill of Everett Waddey Co., to-wit: 

August 11, 1902, 500 stamped enve- 
lopes $12 90 

August 11, 1902, 500 letter heads 2 50 

August 15, 1902, 500 card notices 1 50 

August 19, 1902, cash book 2 25 



749 45 



Memo. — Of this amount $555.00 was paid in cash and individual 
checks at Hot Springs, and the balance of $1 94.45, by Treasurer's 
check of this date. 

Aug. 19. To other expenses at Hot Springs, to-wit: 

To Headwaiter by order Executive Committee 10 00 

To Hall Porter by order Executive Conunittee 2 00 

To John G. Winston, stenographer, $50.00; expenses 

$21 .00. at 14th Annual Meeting 71 00 

Aug. 20. Tobillof Everett Waddey Co., to-wit: 

July 14, 1902, 100 Trea-surer's cards. . $1 10 
July 12, 1902, 500 stamped envelopes. 12 90 

July 14, 1902, 475 postals 6 25 

July 15, 1902, 800 programmes 12 50 



32 75 



19 15 
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Sept. 12. To H. B. Wills, photographer, for Group of the Asso- 
ciation at 14th Annual Meeting 2 00 

To express on cut of General James A. Walker, for 

use with his memorial in Vol. XV 

To express on photograph from H. B. Wills 

Oct. 9. To Bell Book & Stationery Ck)., for July, 1902, Law 
Register, with memorial of General James A. Walker, 

for reprint in Vol. XV 

10. To salary of Secretary and Treasurer for three months 

to October 1, 1902 

15. To telegram to . R. T. Irvine, concerning meeting of 

Executive Committee 

21. To Davenport & CJo., for three months* rent to October 

1st, 1902 

27. To express on books sold Iowa State Library. (See 

payment credited on February 10, 1903) 

Nov. 22. To cash paid for 300 stamps for Vol. XV., at 14 cents 

each 

. 24. To express on volumes sent Hon. James R. Caton for 

families of deceased members in Alexandria 

To cash paid for 400 stamps for Vol. XV.. at 14 cents 

each 

26. To express on volumes sent Maj. Thomas C. Elder, 

late President of the Association 

To drayage on Vol. XV. to post office 

Dec. 8. To cash paid Carl Walker, for delivering Vol. XV. to 
Richmond members 

19. To Ernest Young's art store, for framing group of 1902 

20. To expenses of A. W. Patterson, Chairman of the Ex- 

ecutive Committee and Eugene C. Massie, to Wash- 
ington, to interview Judge Hannis Tavlor for next 

Annual Orator ". 23 40 

20. To Everett Waddey Co., for printing Vol. XV., to-wit: 

1000 copies of 376 pp., at $1.32 $496 32 

Steel engraving' of Judge Gantt, in- 
serted 13 66 

16 halftone cuts 54 50 

Pamphlets 64 04 

$628 52 
Less penalty for delay 50 00 

$578 52 

Register of member's book 6 05 

Library paste 15 

Letter book 1 00 

1000 stamped envelopes 25 80 

2000receipts 3 50 

300 circular letters 2 50 

1000 applications for membership 5 20 

500 circulars 7 25 

Express to Judge Gantt 1 10 

631 07 



25 


30 


50 


75 00 


25 


31 25 


45 


42 00 


45 


56 00 


35 


• 50 


5 00 


1 13 
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1903. 

Jan. 21 . To Davenport & Co , for threo months' rent to January 

1,1903 31 25 

Feb. 2. To salary of Treasurer and Secretary for three months 

to January 1 , 1903 75 00 

Apr. 1. To salary of Secretary and Treasurer, three months to 

date 75 00 

8. To Everett Waddey Ck>. : 

500 stamped envelopes $12 90 

1 Wernicke book case unit 2 50 

15 40 

14. To Henry Holmes, for moving books % 200 

18. To Davenport <fe Co., three months' rent to April 1, 

1903 31 25 

May 8. To W. H. Moore, carpenter, for moving and replacing 

book shelves 6 00 

14. To Weymouth, Meister & Smethie, for binding reports 

of other Associations 15 50 

20. To Southern Bell Telephone Co., for conversation with 
Hon. Walter Clark, at Raleigh, N. C, in extending 

him invitation to deliver Annual Address 1 00 

To R. A. Lancaster, Jr., for insurance in Virginia Fire 

<fe Marine Insurance Co. on books 26 00 

June 4. To Everett Waddey Co., for 500 stamped envelopes. . 12 90 

July 2. To expenses of A. W Patterson and Eugene C. Massie, 
to the Hot Springs of Virginia in May, 1903, to make 

arrangements for next annual meeting 10 00 

To salary of Secretary and Treasurer for three months 

ending June 30, 1903 75 00 

To amount to balance 1,084 67 

3,215 47 

By annual dues for year ending June 30. 1903, and 

receipts from other sources $3,215 47 

By amount on deposit in cash and certificate in State 
Bank of Virginia $1,084 67 



The foregoing account, ending 2nd July, 1903, has been examined by us 
and found to be correct. 

. J. W. FLEET, 
JNO. GARLAND POLLARD, 
WILBUR J. KILBY, 
20th August, 1903. CammiUee. 
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Report of ExectAtive Committee 

To the Virginia State Bar Association: 

Your Executive Commitee beg to report that in selecting 
the Hot Springs as a place for this meeting, they were governed 
not alone by what seemed to be a decided partiality on the part 
of our members for the " Homestead," but chiefly, because the 
American Bar Association was to hold its annual session at the 
same place. For this latter reason, also, your meeting was 
fixed for a later date than usual, in order that members of the 
local Association might conveniently attend the session of the 
National body. In this connection, your committee will further 
state, that at its meeting in October last, it was determined that 
something should be done for the special entertainment of our 
American visitors, and the matter was at once taken up by Mr. 
Meredith, Mr. Massie and the Chairman, as directed by reso- 
lution of the Committee. After an investigation of the subject 
in all its bearings, it was thought advisable for us to enlist the 
co-operation of the Richmond City Bar Association, and as 
the result of a conference subsequently had with representatives 
of the said City Bar Association, a Special Committee was ap- 
pointed, with Mr. S. S. P. Patteson as chairman, for the purpose 
of making all necessary arrangements for such entertainment. 
To the members and the chairman of that committee we are 
indebted for whatever may have been done in the direction 
indicated. As the visiting brethren are in a sense our guests, 
your committee now recommends that some one be selected 
to make an address of welcome on behalf of this Association; 
and, further, that a committee on Hospitality be appointed 
to extend to our guests such courtesies as the occasion may 
require. In anticipation of such action by this body, your 
Executive Committee have made arrangements by which a 
Hospitality Committee, consisting of not more than twenty- 
five, may remain here during the session of the American Bar 
Association at the present rate of $3.00 per day. It is hoped 
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that the reception accorded to our distinguished visitors will 
be in every respect worthy of our best traditions. 

Your committee regrets to report that since the last meeting, 
a useful member of this committee, Mr. George Mcintosh, of 
Norfolk, Va., has departed this life. His death creates a vacancy 
in the Executive Committee, which should be filled at this 
session by electing his successor for the unexpired term of one 
year. Two other members of this committee, to-wit: Messrs. 
Alfred P. Thom, and Claggett B. Jones, whose terms expire 
by limitation, will now retire from office and their successors 
should be elected for the full term of three years each. 

Your Executive Committee ask particular attention to a 
resolution which has been adopted after mature consideration, 
as follows: 

Resolved, That no complimentary banquet tickets be issued' 
to members for residents of Virginia, but that for ^11 such, when 
granted by the Executive Committee to applicants, the price 
shall be five dollars ($5.00) each. 

This action was made necessary by a demand for complimen- 
tary tickets which threatened serious embarrassment to our 
treasury. It would seem to be only fair, that a member wishing 
to extend an invitation to his friends should pay the cost of 
their entertainment. At any rate, this is now the law of the 
case until reversed on appeal, and members are requested to 
govern themselves accordingly. 

Your committee desires to make due acknowledgment of the 
kindness shown this Association by the C. & 0. R. R. officials, 
in granting a single fare rate, and by Mr. W. H. Fitzgerald, 
Commissioner of the Associated Railways of Virginia, for the 
same rate upon all the railways represented by him. The B. 
& O. R. R., not being a member of said Association, granted 
a one and one-third fare rate. "* 

Yoiu* Executive Committee report a loss by death of the fol- 
lowing members since the last meeting, to-wit: 

Active: George D. Gray, Culpeper; Thomas Tabb, Hampton; 
George Mcintosh, Norfolk; Charles M. Blackford, Lynchburg. 
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Honorary: James C. Lamb, Judge, of the Chancery Court of 
the City of Richmond. 

Suitable tributes to the life and character of these brethren 
will be prepared and spread upon the records of the Association. 

Your committee has been fortunate in securing the attendance 
of the Honorable Walter Clark, Chief Justice of the Supreme 
Court of North Carolina, as annual orator. The other speakers 
on the program are gentlemen whose reputations insure for us 
addresses of an exceptionally high order. 

Your Executive Committee takes pleasure in testifying to 
the faithful service rendered the Association by its Secretary 
and Treasurer, whose time and talents are unsparingly dedicated 
to the advancement of our common interests. 

Your attention is called to the Treasurer's Report, which 
shows the affairs of this Association to be in excellent condi- 
tion, though a number of our members are in arrears in the 
payment of their dues. These delinquencies foot up nearly 
$700 and your committee is not a little embarrassed in con- 
sidering what should be done about it. 

A movement is now on foot to purchase the old John Marshall 
residence in the City of Richmond, the Richmond City Bar 
Association having secured an option on same at a very reason- 
able figure. The idea is to preserve this historic building as 
a memorial of the great jurist who once occupied it, and at 
the same time to provide a home for the law Associations. 
In this movement the American Bar Association, or leading 
members of that body, have expressed a deep interest, and, 
of course, it behooves us, as a State organization, to take an 
active part in carrying through such project. The treasury 
is now in a position to make some contribution on this accoimt, 
and it is hoped, that we shall be able to do even better in the 
near future. Your committee recommends a hearty co-opera- 
tion in said undertaking by this Association. 
Respectfully submitted, 

A. W. PATTERSON, 

Chairman, 
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Report of Committee on Adinissions. 

To the Virginia State Bar Association: 

The increasing interest in our wide-awake Association is 
clearly manifest in the unusual number of members received 
and elected during the vacation just closed. Not in its history 
has there been such a number gathered into its folds during 
the vacation period. And your committee have the honor 
and ask leave to submit the following report, in form and manner 
following: 

In pursuance of and in virtue of the authority vested in this 
Committee, under the Constitution and By-Laws of the Asso- 
ciation, empowering them in vacation to discharge the duty of 
electing new members, with the same effect as if done at the 
time of the annual meetings. 

The following named gentlemen from different parts of the 
State of Virginia, upon their applications properly avouched 
and authenticated, at the times respectively indicated, were 
duly elected members of the Virginia State Bar Association, 
to-wit: 

1. On 22nd day of November, 1902, elected, William A. Pratt, 
Staunton. 

2. On 2nd' day of December, 1902, elected, George M. Ed- 
monds, Gate City. 

3. On the 5th day of December, 1902, elected, Edward Calo- 
hill Burks, Bedford City. 

4. On the 6th day of December, 1902, elected, Wm. Crump 
Tucker, Richmond. 

5. On the 13th day of December, 1902, elected, Robert B. 
Munford, Jr., Richmond. 

6. On the 20th day of December, 1902, elected, Jos. W. Chinn, 
Jr., Warsaw. 

7. On the 5th day of January, 1903, elected, John G. Guerrant, 
Christiansburg. 
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8. On the 8th day of January, 1903, elected, Robert L. 
Pennington, Jonesville. 

9. On the 7th day of February, 1903, elected, John W. Chalk- 
ley, Big Stone Gap. 

10. On the 2nd day of March, 1903, elected, John S. Draper, 
Jr., Pulaski City. 

11. On the 31st day of March, 1903, elected, F. S. Tavenner, 
Woodstock. 

12. On the 13th day of May, 1903, elected, Camm H. Pat- 
teson, Wise. 

13. On 27th day of June, 1903, elected, Don P. Halsey, Lynch- 
burg. 

14. On July 4, 1903, elected, Jos. C. Wysor, Pulaski. 

All the papers pertaining to the election of the same were 
duly returned to and filed with the Secretary of the Association, 
which action of your committee is now respectfully submitted 
to this body for confirmation, this 21st day of August, 1903. 

E. E. STICKLEY, 

Chairmun. 

To the Virginia State Bar Association: 

Your Conmiittee on Admissions have the honor, and beg 
leave to report further: 

That, at the meeting of the committee, held this evening, 
at the Homestead Hotel, pursuant to published call of the 
Secretary of this Association, a quorum found present, Mr. 
Gardner L. Boothe, of Alexandria, Va., the Secretary of this 
committee, being unavoidably absent, upon nomination, Judge 
J. W. Fleet, a member of the committee, was elected secretary 
in his stead, and Mr. George A. Frick, member of committee 
for First Circuit, being absent. Judge W. J. Kilby, of Suffolk, 
Va., by virtue of a By-law of the Association, providing for such 
contingency, was appointed by the President to act on the 
conmiittee in his place, and Jas. E. Cannon, member for the 
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Seventh Circuit, being absent, the President appointed J. Garland 
Pollard, of Richmond, to act in his st€ad during such absence, 
and J. Lawrence Campbell, of the Eighteenth Circuit, committee- 
man, being also absent, Mr. Roy B. Smith, of Roanoke, was 
appointed a member of the committee to act in his place and 
Fitzhugh Elder, member for Thirteenth Circuit being absent, 
J. T. McAllister, of Hot Springs, Va., was appomted in his place. 
And the committee being now thus duly organized, then pro- 
ceeded to the business of the election of new members. And 
upon their respective applications duly and properly authenti- 
cated, the following named gentlemen, were unanimously elected 
members of this Asvsociation. 

15. Arthur B. Pugh Salem 

16. Vincent LeGrande Sexton Pocahontas 

17. Samuel Walker Williams Wytheville 

18. Burnett Miller Culpeper 

19. Charles Hampson Keyser Washington 

^0. William B. Kegley Wytheville 

21. W. Douglas Gordon Richmond 

22. H. G. Buchanan Richmond 

23. A. S. Lanier Richmond 

24. Lewis C. Williams Richmond 

25. John W. Neal Abingdon 

26. E. Lee Trinkle Wytheville 

27. A. T. Browning Orange 

28. A. W. Walla<je Fredericksburg 

29. Geo. C. Gregory Richmond 

30. Harold S. Bloomberg Richmond 

31. John Douglas Mitchell Walkertou 

32. Thomas Burton Snead Richmond 

33. Wm. Temple Mooklar Richmond 

34. Charles M. East Staunton 

35. S. D. Timberlake, Jr Staunton 

36. Francis L. Smith Alexandria 

37. William H. Payne Warrenton 
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All which, as the action of your committee, is respectfully 
submitted to the Association for confirmation, and the committee 
adjourned until to-morrow evening at 7 o'clock, when other 
applications can be heard and acted upon. 

E. E. STICKLEY, 
August 20, 1903. Chairman. 



To the Virginia State Bar Association: 

Your Committee on Admissions have the honor to report 
further: 

That, at the first adjourned meeting held this evening, at 
the Homestead, a quorum being present, the following gentle- 
men upon applications properly authenticated, were unani- 
mously elected, in addition to the number already reported, 
members of this Association, viz. : 

38. William M. Grumpier Suffolk 

39. John Martin Perry Staunton 

40. E. T. Booton Luray 

41. Allan D. Jones Newport News 

42. Archer A. Phlegar Christiansburg 

43. John W. Price Bristol 

44. Charles P. Jones Monterey 

45. George G. Gabell, Jr Norfolk 

46. Harry K. Wolcott Norfolk 

47. S. Heth Tyler Norfolk 

48. Harry B. Gaton Alexandria 

49. W. L. Jeffries Gulpeper 

50. Russell Bargamin Richmond 

Respectfully submitted to the Association for approval. 

E. E. STIGKLEY, 
August 21st, 1903, 7 o'clock P. M. Chairman, 
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To the Virginia State Bar Association: 

Your Committeee on Admissions have the honor to report 
further: 

That, at the second adjourned meeting, held this evening, at 
7 o'clock, at this place, a quorum was found present, upon the 
call of the roll, and upon their applications duly presented and 
properly avouched, the following gentlemen were unanimously 
elected to membership in this Association: 

51. Robert B. Tunstall Norfolk 

52. B. H. Sewell Joneeville 

53. Mayo Cabell Big Stone Gap 

54. E. H. McClintic ^ Monterey 

55. D. Harmon, Jr Charlottesville 

George W. Peery, member of committee for the Seventeenth 
Judicial Circuit, being absent, J. F. Bullitt, Jr., was appointed 
to act in his place for said circuit. 

The attention of the Association is called to the fact that 
the Admissions Committee for the next year, to take effect 
February 1, 1904, must be appointed so as to conform to the 
new circuits (24 in number), under the new Constitution. 

Adjourned till Monday morning for final meeting of this 
committee, whose powers expire with Monday session. 

E. E. STICKLEY, 
August 22, 1903. Chairman. 



To the Virginia State Bar Association: 

Your committee met this morning pursuant to adjournment, 
with quorum present, and there being no further applications 
for membership, and no other business, they bring their work to 
an end in stating the sum of the new members to be fifty-five 
(55) in number, including those elected in vacation. 
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In closing now its several reports for the year just ending, 
your committee desires to tender its congratulations to the 
retiring President, our active, energetic and wide-awake Secre- 
tary and Treasurer as well, the other officers of the Association, 
and (in the main) the Association itself, for the able manage- 
ment in the conduct of its affairs and the deep and abiding 
interest entertained and manifested, the able and useful papers 
presented in the program, and the excellent work so willingly 
and cheerfully done during the year that closes with this meeting, 
showing the largest increase of membership we have had to 
the knowledge of your committee. 

In conclusion, your committee congratulates these young 
men, as well as the elder gentlemen, who have just come in 
and taken their stand in the ranks of this honored Association, 
and in giving them a sincere welcome, we bid them aid the Asso- 
ciation to increase its usefulness and earnestly to enter into 
the good work of this great body of Virginia lawyers, to elevate 
the Bar of the State, uphold the honor of our profession, and 
help to continually uplift and advance the Association in its 
noble and honorable career. Committee adjourned sine die. 

E. E. STICKLEY, 
August 24, 1903, 10 o^clock A. M. Chairman. 



The new Ck)mmittee on Admissions met to-day, with quorum 
present and organized by the election of E. E. Stickley, of 
Woodstock, Va., as chairman, and George A. Frick, of Norfolk. 
Va., as secretary, for the current year. 

E. E. STICKLEY, 
August 24, 1903. Chairman. 
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Report of Committee on Interna.tiori.eil 
Arbitration 

To the Virginia State Bar Association: 

The establishment of the Court for the settlement of inter- 
national disputes, at the Hague, July 29th, 1899, while accepted 
by many as a move in the right direction, was regarded by 
others as chimerical, impracticable and as tending to the aban- 
donment of national honor in the interest of servile peace. 
The appeal to national prowess has not been fruitless at home 
and abroad in stimulating a false sentiment towards the prin- 
ciple of arbitration and in moulding public opinion to the belief 
that the martial spirit of a people, essential to their continued 
freedom, would be sacrificed in its adoption to a maudling 
sentimentality. Nor have the opponents of this principle main- 
tained, without success in some quarters, that national honor 
can rest for its safety on no other foundation than that of its 
own sovereign authority. That the surrender of it to the 
determination of any other power, however respectable and 
imposing, is an abandonment of the primal principle upon 
which the State rests and is sanctioned by no historical pre- 
cedent in the history of nations. National honor and indepen- 
dence is no less sacred, we maintain, than personal honor; indeed, 
national honor is but the sum of that of the individuals com- 
posing the nation, and, if the individual may safely entrust to 
another all that is most sacred to him in life, may not the nation 
itself, composed of individuals, safely follow the same methods. 

In the consideration of the present development of international 
arbitration among nations, however, this question is not a 
practical one. AVhat the future may bring forth in its further 
development, must be the subject of mere speculation. For 
up to this time, all questions involving national honor or national 
self defence, are recognized exceptions to the principle of inter- 
national arbitration in its present state of development. The 
struggle for the adoption of peaceful remedies for the solution 
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of international disputes on the American continent, has been 
hopeful though slow, and like those sustaining forces in me- 
chanics, which constantly acquire and never lose what they 
once gain, is constantly advancing and will never retrograde. 
Its peaceful legions, composed of representatives of every Amer- 
ican country, carrying aloft the banner of peace, march with 
certain tread to ultimate and complete victory. The history 
of this struggle has been admirably portrayed by the Honorable 
John Bassett Moore, in an article in the annals of the American 
Academy of Political and Social Science for the month of July, 
1903. The past year has witnessed the recognition of the prin- 
ciple of international arbitration, as adopted at the Hague Con- 
vention, in two notable cases, which alone are sufficient to refer 
to as steps in the progress of the principle. The dispute between 
Venezuela and the continental powers, arising chiefly out of 
demands of European countries and individuals representing 
those countries against Venezuela, which were sought to be 
enforced by the presence of warships in Venezuelan waters, 
and actual hostilities in some cases, have been, by mutual con- 
sent, referred, not te the strength of the war vessels of the 
contending nations, nor to the force of their balls and shells, 
but to the impartial judgment of representatives of the nations 
of the world, accepted and agreed to by the contending powers, 
as better fitted for determining such controversies. Many ques- 
tions of international interest are involved in the Venezuela 
disputes, but it is sufficient for our purpose to call attention 
merely te the fact that peaceful means, rather than brute force, 
are recognized as the accepted means of their solution. 

It is also interesting te note and gratifying te us as Americans, 
who are entitled te so large a share of praise for the establish- 
ment of the Hague Court, that the first international dispute 
referred te that court, was one in which the United States was 
a party and its valued neighbor Mexico the other. The con- 
troversy between the United States and Mexico, arising out 
of "the pious fund of the Calif ornias," after the acquisition of 
California by the United States, has been a source of prolific 
5 
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diplomatic correspondence between this country and Mexico 
since the acquisition of California. It is unnecessary in this 
report to give a history of the controversy. It is sufficient 
to say, that it was a fund w^hich originated in the donations of 
certain members of the "Order of Jesus/' as early as the year 
1697, for the conversion of the Indians in the Californias. This 
fund was greatly augmented from time to time, and at the 
time that California ceased to be under Mexican control, had 
reached the treasury of the Mexican Government and was 
claimed by the Catholic bishops of California. The case was 
referred to the jx^rmanent court of arbitration, under the Hague 
Convention of 1899, and was heard at the Hague, between 
September 15th and October 14th, 1902. Both parties to the 
contest were represented by counsel, a large amount of docu- 
mentary evidence was produced and the pleadings w^ere framed 
in accordance with legal reciuirements. Mexico ansT;\'ered the 
demand of the United States in due form, to which a replication 
was filed, and after the full argument of counsel, the contention 
of the United States was happily sustained in almost every 
particular. These cases, as well as the determination of' other 
countries to adopt the Hague Court as a final arbitrator of 
international disputes, mark the first steps in the progress of a 
principle which we may now hope in the near future will en- 
circle the earth and usher in finally the dawn of continued peace. 

H. St. Geo. Tucker, 

Chairtfian. 
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CHARLES MINOR BLACKFORD. 

These recurring meetings of this Association are marked by 
the vacant seats of those we have loved. 

During the period which has elapsed since the last annual 
assembly of the Virginia State Bar Association, Charles Minor 
Blackford, one of its originators, the first chairman of its Ex- 
ecutive Committee, one of its distinguished Ex-Presidents, and 
one of its most devoted members, has passed away. 

On the 10th day of March, 1903, Mr. Blackford died at his 
residence in the city of Lynchburg, where he had lived for nearly 
fif ty-rjne years. 

These remarks will be narrowed to a hasty and summary 
review of some of the events that made his life conspicuous. 

He was born in Fredericksburg, Virginia, on the 17th of 
October, 1833. Coming of a distinguished revolutionary ances- 
try, he was the second son of William Mathews Blackford and 
his wife, who w^as Mary Berkeley Minor, a daughter of Gen. 
John Minor. 

His surroundings were typical of Virginia cultivation and 
prosperity. 

With his father's family in June, 1846, he removed to Lynch- 
burg, which was ever afterwards his cherished home. 

Under the sympathetic guidance of his father (himself a 
scholar of note), he enjoyed the most careful training in the 
best schools, including the University of Virginia, from which 
he was graduated as a B. L., on the 29th of June, 1855. 

Soon afterwards he began the practice of law in Lynchburg 
with enthusiasm, and was enabled during the year preceding 

(67) 
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the closing of his office in April, 1861, to collect in fees $1,750, 
a sum now insignificant, then large. I may mention now, that 
omitting the period of the war between the States, he had, by 
reason of his zeal, ability, industry and captivating manners, 
I believe, more business, and of a higher order, than any lawyer 
of my acquaintance in the State of Virginia. 

On the 19th of February, 1856, Miss Susan Leigh Colston, 
the brilliant daughter of Thomas M. Colston, of Fauquier, 
became his wife, and continued to be the loving companion of 
all the remainder of his days. Together the happy couple 
spent their time in cultivating their minds, in the education of 
their children and in maintaining a charming, hospitable estab- 
lishment. They were industrious readers of the best literary 
productions, and generous collectors of books, and in time, 
were possessed of a choice and extensive library. 

If I may speak of that home, I describe it as the abode of 
culture, letters, wit, beauty, chivalry — the assembly place of 
splendid men and women. 

In the spring of 1861, Mr. Blackford entered the military 
service of his State, as a non-commissioned officer in the first 
cavalry company that his town sent out, and in due season was 
promoted to be captain of Company B., 2nd Virginia Cavalry. 
While in the cavalry he . saw much service and considerable 
adventure. He was frequently detached for important service, 
and enjoyed th6 good fortune of being often with General T. J. 
Jackson and was riding with him through the famous " Wheat- 
fieW on the occasion that gave rise to the well known story. 
He and three of his brothers were active participants in the 
battle of Fredericksburg, a contest magnificent in all respects, 
but of extraordinary interest to him, because the slopes on 
which Bumside's columns were destroyed, were the scene of his 
childhood sports, and he, therefore, knew every foot of the 
ground which was the arena of that conflict. 

Later, without his knowledge, at the request of Longstreet, 
he was made Judge Advocate of the Military Court of the corps 
commanded by that general. He served in the law department 
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of the service until the dramatic and pathetic close of the struggle. 
Coming out of that appeal to arms to begin Ufe anew, with 
an estate consisting of a house and lot with a $4,000 mortgage 
on it, he was constrained immediately to go further into debt, 
by giving his bond for twenty-five dollars in gold, payable 
twelve months after its ilate, for a barrel of flour and two hams. 

He returned to his office, unpacked his books and was ready 
for retainers. At that time there were no courts in Vir- 
ginia, there was no business for lawyers, and worst of all there 
was no money. But that anomalous, not to say intolerable, 
condition could not last and it may be of interest to know that 
during the year ending 1st December, 1866, the re-incarnated 
lawyer collected $7,200 in fees, a sum then regarded as a fortune, 
and now not to be despised. 

About that date he formed a co-partnership with the late 
Thomas J. Kirkpatrick, an association that lasted for many years- 

Whether viewed from the standpoint of the excellence of 
their work as scientific lawyers and masters of the art of advo- 
cacy, or from the more sublimary one of pecuniary success, 
that organization for the practice of law was an ideal one. 
Both men were industrious, studious, zealous, able, strong, 
aggressive. The friction of their vigorous minds contributed 
materially to the accuracy and efficiency of the work they 
turned out. 

Both had captivating manners, which, united with their 
other qualities, secured for the firm a very large practice, by 
far the largest and most lucrative in their section of the State, 
and they always held it. For many years they represented the 
three railways operated through Lynchburg, and they were 
unceasingly occupied with their business. 

Major Kirkpatrick was, in any sort of a forensic contest, the 
hardest and most resourceful fighter that I ever watched. His 
offensive and defensive courage, his aggressive and stubborn 
niien, reminded one rather of the business of actual war than 
of any peaceful vocation. 
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AVhile possessing much of the combativeness of his partner, 
Captain Blackford was a person of unexcelled savoir faire^ (that 
quality born of inherent kindliness of disposition, always guided 
by inerrant wisdom), and the very apotheosis of tact. In 
damage actions he was generally for the defendant, and so, by 
reai^n of the vulgar prejudices against railways, was at a dis- 
advantage. Yet, when he began a trial, he instantly put him- 
self on the most cordial terms with the jury and so remained to 
the end. In a word, he came as near filHng the role ascribed 
to Scarlett, of the '* thirteenth juryman," as any advocate I 
ever saw conduct a trial. And so, the character of the contests 
considered, he lost very few cases, which it was possible to 
win. 

An abundant share of the highest and most difficult profes- 
sional work that counsel are called on to perform fell to the lot 
of Captain Blackford, such as contests over the construction 
of testamentary and other documents, receiverships and the 
like. In his busy career there is no doubt that he contributed 
substantially to the jurisprudence of his State. 

I may not even catalogue his cases here; yet, I must mention 
the foreclosure suit of Gilbert v. ir. T., V. M. ct G. S. Railway y 
33 Grat. 586 and the allied cases. lie* had charge of the case in 
the lower court, and each document — from bill to final decree — 
(his own handiwork)— is a masterpiece of exact and efficient 
lawyerlike draftsmanship, ascertaining and settling rights for 
all time. 

Some very important (juestions in that cause reached the 
Court of Appeals and his argument of them was of the highest 
order, laying down the principles governing the Court of Equity, 
as to its great powers and duties in dealing with foreclosure 
and receivership when there are a {)lurality of mortgages on 
different portions of a railway. His views were founded upon 
principle and fortified by authorities, and the Court's opinion 
bears evidence that the judge who wrote it was not unfamiliar 
with the argument of Captain Blackford. Yet the reporter, 
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by a strange oversight, omitted to put his name to the case as 
comisel. 

His extraordinary work on the "Hare Will case" was known 
to but few, the contest having been adjusted after the cause was 
carried to the Court of Appeals, but before the hearing in that 
forum. 

One of his best specimens of exact logical argument is filed 
in the case of Davis v. Strangej which is reported in 86 Va., 793. 
This model of compact reasoning and skillful criticism well nigh 
exhausts the subject of "Undue Influence," and the profession 
might refer to it as a complete monograph on that important 
heading. He always alluded ^to this case as one of his greatest 
professional triumphs. 

He argued a large number of cases involving the questions of 
"Negligence," "Contributory Negligence," and "Fellow Ser- 
vant," and took no inconspicuous part in settUng the law in 
Virginia on those topics. 

His professional service in Glass v. Davis, 23 G., 184, is a fine 
example of argumentation, based upon an exhaustive examina- 
tion into the historic evolutions of a subject. 

Though a man busied to an extraordinary degree with the exac- 
tions of his professional obligations, in which he was unflagging, 
he nursed a literary ambition and found congenial occupation in 
the field of pure letters. He evidently did not share Lord 
Coke's aversion against wasting time in that direction (3 Inst. 
74). His achievement in literature proper, both in respect to 
quality and volume, was quite beyond the ordinary, for a lawyer. 

His printed output fills four considerable volumes. Possessed 
as he was, of a mind prepared by careful educational training 
and stocked with the treasures of the best clasvsics, ancient and 
modem, he was ever a tireless student, to be discouraged by no 
labor, and always keeping pace with the requirements of the 
age. Thus his equipment as a writer and a lecturer was unusual 
and he attained success in both roles. 

His address- on the "Trials and Trial of Jefferson Davis," 
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(delivered three years ago before this Association), is a con- 
spicuous illustration of the characteristics to which I have re- 
ferred. Its workmanship is excellent in quality, and its object 
is kept steadily in view; every position is fortified by sure cita- 
tion, and it crystalizes the facts into enduring historic form. 
Upon the author of a vile wrong it fastens the fetters of a per- 
petual dishonor, with a grip firmer than ever held the fragile 
form of the oppressed prisoner. Many of you will recall that 
the presentation of that scholarly contribution to history, nearly 
assumed the character of a finished drama and your action in 
ordering the printing of 10,000 copies of it, stamped it with 
your estimate of its enduring value. (Vid. Rep. Va. State 
Bar Ass^n, Vol. XIII., 15, 20.) 

Of a more restricted, yet of a high order and finely repre- 
sentative of his best work, is his arraying of the historical facts, 
and giving the conclusions of his trained critical faculty in his 
"Campaign and Battles around Lynchburg." Of this, 1,000 
copies were printed by the Confederate Camp at Lynchburg. 

The "Historical Sketch of the Book of Common Prayer," is 
a work which displays exhaustive research, and it is said to be 
an unequalled storehouse of the learning on that subject. I 
may mention that he regarded that as his chef d'oeuvre. 

Passing to his lighter efforts, I mention Captain Blackford^s 
lecture on "Baldness," which enjoying only a local reputation, 
was a conglomeration of all that is grotesque, clever and witty 
on that "sore subject." 

The list even of his literary efforts is not to be giveij here. 
There are numerous historical essays, among which, I must 
mention his "Memoirs of the AVar," mainly his work, though 
compiled by the loving hand of another. This admirable col- 
lection of his impressions is in the form of letters, that describe 
with rare felicity most of the momentus events of 1861-1865, 
which happened on Virginia soil. Without trespassing upon 
your time by reading it, I put in a foot note, one thrilling speci- 
men, describing Stonewall Jackson taking the colors, into his 
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own hand and leading a charge at Cedar Mountain, on the 6th 
of August, 1862 * 

In addition to his other accompUshments, he was a writer 
of clever verses. His poetical efforts displayed wit, beauty 
and pathos. 

It was one of his tenets that, in present conditions, pecuniary 
independence is essential to success, to say nothing of the 
happiness that follows its proper use. And it is pleasing to note 
that, while the subject of this sketch was a person of literary 
turn and a busy student, he yet possessed such "uncommon 
common sense," that he did the uncommon thing (for a lawyer) 
of accumulating, enjoying and transmitting to his people a 
handsome fortune as the result of his own economy, wisdom 
and toil. He loved money in no offensive sense, but in that 
exalted one which prizes it for what it stands for — friends, travel, 
beauty, culture, happiness, pleasure. 

It is to be said that in what is known as church work, and 

* * ' After standing at this point a long time, or what, at least, seemed to me a long time 
under the circumstances, the firing at my front and to the left of the road became very 
sharp and was nearing me rapidly, showing that our men had either been driven or were 
falling back. I could not see, because there was some low bushes and chaparral in my front, 
but in an instant a regiment or two burst through into the open spot where I was standing, 
all out of order and mixed up with a great number of Yankees. I could not understand it: 
I could not tell whether our men had captured the Yankees or the Yankees had broken our 
line. In an instant, however, the doubt was put at rest, for General Jackson, with one or 
two of his staff, came dashing across the road from our right in great haste and excitement. 
As he got amongst the disordered troops he drew his sword and then reached over and took 
his battle-flag from my man. Bob Isbell, who was carrying it, and, dropping his bridle rein, 
waved it over his head, and at the same time cried out in a loud voice: 'Rally, men! Re- 
member Winder ! Where's my Stonewall Brigade! I Forward, men! Forward!! As he did 
so, he dashed to the front and our men followed with a yell and drove everything before 
them. It was a wonderful scene — one which men do not often see. Jackson, usually, is an 
indifferent and slouchy-looking man, but then, with ' the light of battle' shedding its radi- 
ance over him, his whole person was changed. His action was as graceful as Lee 's and his 
face was lit with the inspiration of heroism. The men would have followed him into the 
jaws of death itself; nothing could have stopped them, and nothing did. Even the old sor- 
rel seemed endowed with the style and form of an Arabian. 

"Just as this wonderful scene was being enacted, a very handsome and hatless Yankee 
captain, not over twenty-one or two years of age, whose head was covered with clusters of 
really golden curls, and who had in his hand a broken sword, showing that he had led the 
gallant charge which had broken our ranks, laid his hand on my knee as I sat on my horse 
and said, with great emotion, * What oflScer is that. Captain?' and when I told him, fully 
appreciating the magnetism of the occasion, he seemed carried away with admiration, and, 
with that touch of nature which makes all the world a-kin, he waived his broken sword 
around his head and touted, * Hurrah for Stonewall Jackson ! " ' 
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specially in its benevolent sphere, few persons were so liberal, 
devoted, active and useful. Independently of that, his habit 
was to lend a helping hand, and his charities were more numer- 
ous than will ever be known, and wherever else he may be 
lamented, in that fair field, it is a testimony to his reputation, 
that so much will be lost in his absence. 

A man of marked force of character, Captain Blackford 
woukl have been a striking figure in any environment. In the 
social and intellectual life of the community in which he moveil, 
he was ever a leader and trusted adviser. In clearness of per- 
ception, calmness of judgment and dispassionate action, he had 
few superiors. 

He was endowed with extraordinary intellectual powers, 
equal to unlimited routine labor; he followed high ideals and 
dedicated his resources unsparingly to what he thought right. In 
the stirring practical questions of the day, w^hether of business 
or social concern, with which the people of his State were dealing, 
he took a prominent part, and by tongue or pen on all those 
issues he displayed signal skill and ability. 

For a person who never held or sought political office — 
though there was no time when he could not have had such 
honors — perhaps no man in the State was so widely known. 

It was in his character as such citizen that he attained his 
chiefest prominence. So far as his own city is concerned, I 
am sure, that it will be cheerfully conceded that he was the 
foremost citizen, and his towering figure will be more missed 
than any of a past or present generation. 

While it may not be our lot to look upon his like often, his 
rich example shines before us, illustrating what well directed 
perseverance can achieve, and the lesson of his career cannot 
but be useful to us all. , ^ ^ . ^^ 

His position in the legal profession, his identification with 
and his devotion to the interests of this Association; his labors 
in its behalf; his qualities of head and heart, entitle him to the 
immortelles of our tenderest love. 

John H. Lew^is. 
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JAMES CHRISTIx\N LAMB. 

James Christian Lamb, late Judge of the Chancery Court of 
the city of Richmond, was a native of Charles City County, Va. 
He was born at ''Rural Shades'' in that county, on November 
18th, 1853, and died at his home in Richmond on January 1st, 
1903, in the fiftieth year of his age. He was twice married. 
His first wife was Miss Loula Brockenbrough, of Richmond City; 
the second was Miss Saide Brockenbrough (a cousin of the first), 
of Richmond County. It is only necessary to say of them that 
they were both refined, cultivated women, and congenial com- 
panions of their devoted and now sainted husband. By the first 
wife he had no children; by the second he left three, two sons 
and a daughter. 

Judge Lamb was a son of the late Lycurgus A. Lamb and Ann 
Elizabeth, his wife, who was Ann Elizabeth Christian, a daughter 
of the late Rev. James H. Christian, after whom Judge Lamb 
was named. His parents were people of culture and refinement, 
and the stock on both sides was the purest and best of Tidewater 
Virginia. Judge Lamb was the youngest child of his parents, 
and was only two years old when his father died, leaving a de- 
pendent family, consisting of a widow and six children, two sons 
and four daughters. The eldest, a son, then in his sixteenth 
year, is the Hon. John Lamb, now a member of Congress from 
the Metropolitan District of Virginia. The responsibilities and 
burdens of rearing and caring for this family fell ahnost entirely 
on the mother and eldest son, and it can be safely said, that these 
could not have been more bravely, faithfully and conscientiously 
met and discharged than they were. Until he had reached his 
thirteenth year, young Lamb was educated solely by his mother, 
who was not only an educated woman, and thus well fitted for 
this task, but she was also a deeply pious Christian mother who, 
along with her other teaching, instilled in her boy those prin- 
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ciples of morality, integrity and Christianity, which he made 
the fomidation, as well as the "guiding star/' of his whole life, 
as will be seen most clearly towards the close of this sketch. 

Between the ages of thirteen and sixteen yomig Lamb attended 
school at an academy in the adjoining county of James City, 
taught by the late Col. James Allen. To do this he had to walk 
four miles, and row across the Chickahominy river twice a day. 
This fine exercise, however, developed his naturally frail phy- 
sique, and the habit of rowing stimulated in him a fondness for 
that sport, which made him somewhat famous as an oarsman, 
both whilst attending the University of Virginia, and even after 
he had come to the Richmond Bar. 

In 1870-71 he attended "Northwood" Academy, in Charles 
City County, then conducted by the late A. H. Fergusson, a 
famous educator of his time, and one who laid great stress on 
the importance of correct spelling and composition. It was 
here that young Lamb cultivated and developed a talent for 
writing, which was rarely excelled, and which was subsequently 
displayed as associate editor of the University Magazine during 
his sUiy at that institution, as editor of the journal of the Kappa 
Alpha fraternity, of which he was a leading member, and as 
editor of the Virginia Law Journal. Many evidences of his 
accomplishments in this line could be cited, but we can only 
refer to his sketches of the late Professor John B. Minor and 
Frank H. McGuire, Esq., as, in our opinion, among the most 
chaste and elegant compositions of their kind we have ever 
read. 

In 1872 he attended a commercial school in Baltimore, from 
which he graduated the following year. He then returned to 
Charles City, and was employed for a while as a book-keeper in 
a country store. Subsequently he removed to Richmond, and 
was engaged in the same capacity with the Singer Manufacturing 
Company. During both of these employments he was conspi- 
cuous for his fidelity, accuracy and efficiency, and soon not only 
earned the means for completing his education at the Univer- 
sity of Virginia later on, but, in addition to his labors as a book- 
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keeper, he was, during that employment, a student both of 
literature and of law, and was thus fitting himself for the " high 
calling" he had set before him, and in which he attained emi- 
nence later on. 

Judge Lamb, after having made and saved the means to do 
so, spent three years at the University of Virginia, and graduated 
from that institution both in literature and in law in 1879. He 
then located in Richmond, and at once began the practice of his 
profession. Without means or social influence, his success was 
not very marked at the start, but with his character, his ca- 
pacity, his acquirements and his ambition to excel in every 
undertaking, his success was assured from the begmning — a 
fact recognized by all who knew him well. We have intimated 
that Judge Lamb was ambitious; well he was ambitious in the 
highest and best sense of that term. He was ambitious to 
make himself a great lawj'er and a great judge; no one will 
deny that he made himself a good lawyer and a good judge. He 
was ambitious to make himself felt as a power for good in the 
world, and no one will deny that he accomplished this great end. 
He was ambitious to discharge all the duties and functions of 
good citizenship; and few were more zealous or more faithful 
and efficient in these respects. As illustrating this, he at once, 
on coming to the Riclimond Bar, took an active interest In 
municipal affairs, and especially in municipal and State elec- 
tions. He was a Democrat, became a member, and subse- 
quently from 1888 to 1892 Chahman of the City Central Com- 
mittee of his party, and directing successfully several important 
campaigns, and soon coming to be recognized both as a rising 
lawyer and as a man of influence in the community. 

For several years he edited the Virginia Imw Joumaly first 
in conjunction with his relative, the late Benjamin T. Christian, 
and after the latter's death in 1883, he conducted that journal 
alone, and all the time with success and ability. This journal- 
istic work, together with his labors in forming the State Bar 
Association (in which he was most active, and of which organi- 
zation he was the first Secretary and Treasurer), gained him 
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acquaintance with the Bar of the State, and at the same time 
gave him reputation as a lawyer, so that when a vacancy occurred 
in the judgeship of the Chancery Court, he had Uttle difficulty 
in being chosen for that honorable and responsible position. 
The office of Chancellor of the City of Richmond is certainly the 
most lalx)rious, as it is, in many respects, the most important 
office in the Commonwealth, and it was in the discharge of the 
duties of this office for about eleven years that Judge Lamb really 
made his reputation as a jurist, and at the same time expended 
his life in doing so. He resigned the office, hoping thereby to 
regain his strength, but it was too late, and he died just three 
months from the time his resignation took effect . 

We have said that Judge Lamb made a reputation as a judge, 
and this is true. We do not mean, of course, that this reputa- 
tion was national, or was perhaps known much beyond the limits 
of the State — that of very few State judges is — but his reputa- 
tion with his own Bar and people, and with the Bar and people 
of Mrginia, both as a fearleas, impartial, conscientious judge, 
and accurate, accomplished chancery lawyer and pleader, was, 
perhaps, as great as that of any man who ever held that or any 
similar position in Virginia. Indeed, the painstaking care with 
which he saw and directed every detail of his court was prover- 
bial. He made, with his own hands, all needed corrections in 
decrees and orders; saw that all investments were properly made, 
and the evidences thereof properly filed; kept the state of the 
bank accounts on all decrees directing the checking of funds 
under his control ; saw that all taxes on these funds, and on ad- 
ministrations, were properly charged and collected, and even 
went to the, we believe, unprecedented extent of seeing that 
the exparte accounts returned to his court were properly settled, 
and that the additions, calculations of interest, &c., were prop- 
erly made and extended. The knowledge of the fact that Judge 
Lamb was thus looking into these details was not only a most 
useful training to his Bar, but it was doubtless of inestimable 
value to the community and to the suitors of his court, and espe- 
cially to that class who are not sui juris j and whose interests are 
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especially committed to the care and protection of the judge. 
We think it can be safely affirmed that no chancellor ever sat 
on the bench who guarded these interests with more scrupulous 
care, or with more satisfactory results, than Judge Lamb. 
In addition to all this detail work, he decided many of the most 
important cases that ever came before the courts of Virginia, 
and his decisions were very generally affirmed or approved. Of 
course there were appeals from, and sometimes reversals of his 
decrees; but considering the number, the nature and im[X)rtance 
of the cases decided by him, these were comparatively rare in 
both instances. We know, too, that the opinions of no judge 
of an inferior court of the State stood higher with our Court of 
Appeals than did those of Judge Lamb. Owing to the great 
labors of his office, he was unable to write out many of his opin- 
ions, but such as he did write are models of clearness and excel- 
lence of diction, combined with strength, learning and fine 
judicial style. 

Among the more important cases decided by Judge Lamb, 
and which went to the Supreme Court of Appeals, may be men- 
tioned the following: 

Derbyshire v. Jones^ 94 Va., 140. 

Bacon's Admr. v. Bacon^s Trustees^ 94 Va., 686. 

Cxissen v. Brandt, 97 Va., 1. 

Slaughter v. Smither, 97 Va., 202. 

Scott V. Moore, 98 Va., 668. 

National Bank of Virginia v. Nolting, 94 Va., 263. 

Staie Bank v. Domestic Sexving Machine Co., 99 Va., 411. 

PowelVs Exor, y.City of Richmond, 94 Va., 79. 

Gordon, Exor., v. Whitlock, 92 Va., 723. 

Heckscher v. Blanton, Trustee, 8th Va. Law Register, 637. 

MiUhiser Mfg, Co. v. Gallego Mills Co., 9 Va. Law Journal, 144. 

Allison V. Allison, 9 Va. Law Register, 278. 

Judge Lamb had other good qualities as a judge, which were 
so conspicuous that we cannot fail to mention some of them. 
He was not only one of the most fearless and patient, but was 
also one of the most rigidly impartial judges we have ever known. 
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He had very warm friends, and some relatives, at his bar, but 
these friends and relatives knew when they appeared before him 
that they stood on the same plane with the most distant and 
unworthy, and that their causes would be decided only on their 
merits. All who appeared before him knew that they would 
be given a patient, attentive hearing, and that when a decision 
was reached, it would be only after the law and facts of the case 
had been thoroughly weighed and sifted, and that there was no 
power that could swerve him from the right. 

As we have before intimated, it was by this most laborious, 
almost morbidly conscientious discharge of his duties, that Judge 
Lamb literally sacrificed his life in the public service. About 
six months before his death, anticipating a return to the active 
practice of the law, and in order to give time and opportunity 
to choose his successor, he sent in his resignation, to take effect 
three months later. He secured an office, and returned to the 
Bar early in October, 1902. His recognized high character, and 
well-earned reputation on the bench had, by anticipation, 
secured for him some valuable clients with lucrative employ- 
ments; and if his health had not failed, his financial and profes- 
sional success would have been fully reaUzed. But Providence 
had decreed it otherwise, and he had scarcely been located in 
his office, when he was advised by his physician that he must 
abandon all work and seek rest and health in a sanatorium at 
Saranac Lake, N. Y. Here he remained until he was brought 
home to die, a few days before the end. 

We have now traced, all imperfectly, and in barest outline, 
the childhood, the boyhood, the business and professional career 
of our friend; and we find only growth and elevation marking 
them from the beginning to their close. But we have thus far 
left entirely out of consideration the best and highest elements 
of this well regulated and well rounded life. Judge Lamb not 
only met and measured up to the varied obligations and duties of 
citizenship and business and professional life, but above and 
beyond these, he was a model Christian gentleman. While a 
student at the University of Virginia he was active in the Yoimg 
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Men's Christian Association work of that institution. He was a 
devout member of the Episcopal Church from his young man- 
hood. For many years he had been an active member of the 
vestry of St. James Church, Richmond, anci for some years past 
had regularly represented that church in the Council of the Dio- 
cese of Virginia, where his intelligence and interest gave him 
great influence. He was an active member of the Brotherhood 
of St. Andrew, of which he was at one time a director. He was 
the legal adviser of the St. Andrew's Association of Richmond, 
and was the draftsman of the charter of this corporation, and 
the work was organized under his direction. In an humble but 
earnest way he tried to imitate his Master in "going about doing 
good,'' and was in the best sense a faithful steward of the talents 
committed to his charge. He was also a man of prayer, praying 
not only for daily strength and guidance for himself, but for 
those he loved as well. We cannot better illustrate this than 
by quoting from a letter to us, written only a few weeks before 
his death, in which, referring to a dangerous operation the writ^^r 
had then shortly to undergo, he says: 

"I am praying for you daily, that God will be with you and 
comfort and strengthen you. Throughout the ups and downs — 
the sunshine and the darkness — of my own spiritual life, I have 
never lost my firm faith in prayer, which I learned at my dear 
mother's knee. You remember the beautiful lines of Tennyson 
— I quote from memory, and probably not with entire accuracy : 

* ♦ * * Believe nie, more things 

Are wrought by prayer than this world dreams of. 

For what are men better than sheep or goats 

That nourish a dull life within the brain; 

If knowing God, they lift not hands in prayer, 

Both for themselves and them that call them friend? 

So is the great world every day bound with gold 

Chains about the feet of God! 

* * * And then he adds: 

*'And now, my dear friend, may God have you in His tender 
care and keeping, and make you to understand the depth and 
strength of His love." 
6 
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We are taught that " the prayer of the righteous man availeth 
much." Infinitude alone can measure the effect of this friend's 
prayer in our case. But it is a precious legacy to know that he 
iww our friend, as we believe he was truly a "righteous man," 
and this message of affection and sympathy still sounds in our 
ears as a solace and benediction from the "great beyond." 

"Friendship; mysterious cement of the soul, 
Sweetener of life and solder of society." 

We owe thee much; yes, in a life now spent beyond its meri- 
dian, we have enjoyed many, many precious evidences of sincere 
friendship, but we recall none which has left a sweeter fragrance 
on our memory than that we had with Judge Lamb. He did 
not make friends indiscriminately; his nature was too retiring 
and seclusive for that; but to those to whom his affections and 
confidence did go out, no man was more devoted and true, and 
none grappled his friends more closely to himself. His friend- 
ships were not of that kind either of which the cynical poet 

^'^^^- ** Which follows wealth or fame, 

But leaves the wretch to weep." 

But was of that robust and loyal type, which, in sunshine and in 
storm, was both steadfast and strong; and this, too, whether the 
friend was the himiblest, or the highest and most powerful in 
the land. He would have gone to the stake before he would, 
knowingly, have done injustice to any one. 

There was yet another sphere where Judge Lamb's life was a 
pattern for all, and that was the circle of his own fireside. We 
can only lift the veil that keeps these precincts sacred from the 
world, to say that here he was "dearer than all others;" that 
his was a truly Christian home, presided over by a model hus- 
band and parent, a companion and comfort to his wife, a guide 
and exemplar to his children. 

"When the best guardians of a country die 
The grateful tear in tenderness will start; 
And the keen anguish of a reddening eye 
Disclose the deep affliction of the heart." 

W. J. Leake. 
Hill Montague. 
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THOMAS TABB. 

One who, throughout a long and active life preserves the 
uninterrupted respect, confidence and affection of the people 
among whom he has lived, possesses the qualities of heart and 
mind which make for human greatness. Such sentiments are 
only to be aroused when abiUty, constancy and sympathy exist 
in imusual combination. It is very rare that during life there 
is such recompense. The antagonisms which activity engenders, 
and the jealousies which attend success often withhold the laurel 
which industry has earned. A strong personality against which 
the voice of detraction has not been raised, and which no envious 
enemy has sought to pluck from its high place, offers a subject 
as rare as it is interesting. 

Thomas Tabb possessed such a personality. In this estimate 
he was held by his fellows, and the qualities of his mind and 
heart justified the estimate. His was a nature indeed which 
was neither to be understood nor analyzed in passing. His 
reserved and self-contained habit baffled the ready reckoner of 
character. The reserve which, indeed, at times seemed severity, 
did not prepare the mind for the delicate fund of humor which 
always rippled through his friendly conversation. The astute- 
ness and accuracy of his reason would seem to shut out the poetry 
and imagination which enriched so many of his public utter- 
ances. The calm judgment and incisive logic of its expression, 
gave little indication of his passionate eloquence when the deeper 
feelings of his nature were stirred. Endowed with these quali- 
ties, and with an instinctive appreciation of fitness, he met the 
needs of each emergency that arose. 

I shall not in this presence attempt a recital of the various 
stei)s by which he attained the leadership of the Bar of this 
Peninsula; nor shall I recount the causes in which success main- 
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tained him in the position which his ability and industry had 
gained. For almost forty years his name has been set opposite 
the important causes on the dockets of our courts. On every 
page of the Juridical history of the Virginia Peninsula his name 
appears. 

An almost universal success attended his efforts in the forum. 
Unless satisfied of the soundness of a contention, he rarely urged 
it. He never carried into the courts the catch-penny litigations 
which are so often waged. His uniformity of success was per- 
haps due quite as nmch to his distinguished abilities as a coun- 
sellor as to his brilliancy as an advocate. The first guarded 
him against impetuous litigation, while with the second he met 
the inevitable surprises of the trial with an unfailing foil. 

He possessed the confidence of the courts before whom he 
practiced. His appearance in a cause was a guaranty of its 
industrious preparation. His citation of authorities was always 
apt, and presented in the order of his careful analysis. And 
thus it was that industry, judgment and strong advocacy made 
success habitual. 

In the later years of his life he pursued with an undiminished 
interest his studies of the law. Always remarkable for his wide 
knowledge of its literature, he studieci the philosophy of the 
development of the law with a new interest, for in these days he 
attended only to the more important and weighty matters of 
litigation. These were the only restful years of his life. To a 
spirit less eager than his — even these would have seemed full- 
of industry. 

A strong man always — a man always of resolute and dignified 
bearing, which did not abate even when stricken with his last 
illness. As a tree that has survived the storms of many years 
falls prone in a peaceful hour of sunnner quiet, so when the voices 
of envy had learned the language of praise, in the Indian sunmier 
of his life, sustained by the reverent affection of the people 
among whom he had lived, and soothed by the ministrations 
of loving hands, this good and just man passed to his peace. 

Colonel Tabb was born October 7th, 1835, and was married 
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on January 31st, 1867, to Miss Mrginia Jones. His widow and 
three children survive him. 

The melancholy duty of presenting this paper gives an occa- 
sion which permits me, with sad pleasure, to mingle with his 
laurel my very tender memories of his rare friendship. 

R. G. BiCKFORD. 
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GEORGE DABNEY GRAY. 

George Dabney Gray, of Culpeper county, departed this life 
on the evening of the 21st of August, 1902, just as the sun was 
sinking behind the Blue Ridge mountains, in sight of which he 
spent nearly the whole of his life. 

He was bom on the 29th day of July, 1829, and was conse- 
quently seventy-three years of age at the time of his death. He 
was a son of Gabriel Gray and his wife, Emily Dabney. His 
ancestors resided in Culpeper for several generations. His 
grandfather, Gabriel Gray, was a soldier in the Revolutionary 
war, and was wounded at the battle of Guilford Court House, 
while his father was in the War of 1812. His mother was a mem- 
ber of the well known Dabney family of Virginia. 

His parents were highly cultivated and intelligent, and in 
the main directed the education of their son in their own home, 
with such assistance as the neighborhood schools of the day 
afforded. At the age of seventeen he left the parental roof to 
seek his fortune, and lived for some time in Western Tennessee, 
where he taught school. Returning to Virginia, he studied law 
in the office of the Honorable Shelton F. Leak, of Madison 
coimty, who had married his sister, and who was then in the 
zenith of his fame and success as a lawyer and politician. 

In 1851 Mr. Gray obtained license to practice, and settled 
in his native county (Culpeper), where he resided up to the time 
of his death. 

Shortly after entering uix)n the practice of law, he married 
Miss Charlotte Johnson, of Rockbridge comity, who, with two 
daughters, Mrs. Wm. H. Gilkeson, of Culpeper, and Mrs. Henry 
R. Miller, of Richmond, Va., survive him. For many years he 
was an honored elder of the Presbyterian Church, and frequently 
its representative in the asseniblys and courts of that denomina- 
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tioii, and was the chief stay, supi)ort and counsellor of the local 
body. 

Mr. Gray was an excellent lawyer, and enjoyed all of his life 
a good practice in the courts of Ciilpeper and adjoining counties, 
as well as the Court of Apj)eals. Although, as heretofore stated, 
his education was obtained principally at his own home, he 
nevertheless was an educated and highly cultured man in the 
classics and general Uterature, as well as the science of the law, 
and had a well drilled and discipluied mind. He was an exceed- 
ingly careful and painstaking lawyer. He had a clear conception 
of the principles of law applicable to the facts of his case, and 
studied and investigated such principles with zeal and industry. 
His pleadings w^ere carefully drawn, and the statements of facts 
or law were set forth in them with a force and conciseness that 
carried conviction with them; especially was this true of his 
chancery, for which practice he was perhaps better fitted than 
for the rough and tumble contest of a law case before a jury. 
He never sought political preferment. He was a lawyer devoted 
to his profession, and followed it with industry and zeal all of 
his life — in fact he was hardly fitted for political life. He was 
a man of strong con\'ictions, frank, open and candid in his views 
of public men and public measures, and expressed himself freely 
on all subjects, and in such a manner as to hardly draw him 
political sympathy or support. 

In his domestic life Mr. Gray was a model husband and father, 
a most affectionate, kindly and lasting friend, and the motto 
on the armorial bearing of his mother's family: "Faithful and 
grateful," may be truly said of him. 

D. A. Grimslby. 



Digitized by 



Google 



88 MBMORIAI^ OF DECEASED MEMBERS 



ROBERT CARRINGTON STRIBLING. 

Robert Carrington Stribling was born at Mountain View, the 
home of his father, Colonel Robert M. Stribling, near Markham 
Station, Fauquier county, Virginia, October 5th, 1867. 

He lost his mother, Mary Cary Ambler, when he was four 
months old, and was brought up until quite a boy by his aunt, 
Miss Betsy Anibler. 

His first schooling was under a governess in his father's home. 
Later he attended a boys' school in the neighborhood and, in 
1884, was sent to the Episcopal High School near Alexandria, 
Virginia, where he remained for two sessions. In the fall of 
1886, he attended the University of Virginia, where he finished 
his academic course. In 1890 he went to St. Louis, Mo., and 
engaged in business. He returned from St. Louis hi 1893, and 
in the session of 1894- '95 studied law at the l^niversity of Vir- 
ginia, after which he had some experience in the law office of 
Mr. O. H. Norton at Washington City. Later he began the 
practice of law in Newport News, Virginia, and died there April 
1st, 1901. 

'* Bob," as he was familiarly called by his friends at home, at 
school, and at college, in business and in his profession, was 
known and loved for his genial nature and his great warm heart. 
Those who knew him longest, loved him best, for he was ever 
true, and none of them will ever forget him or his splendid voice 
|K)uring forth strains of humor and pathos with equal- truth. 

In his death the Association has lost a warm friend, and the 
State a man of unflinching honor. 

George Nelms Wise. 
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Died December 8th, 1902 



[The Editor regrets that he has been unable to secure a Memorial of Mr. 
Mcintosh in time for publication in this volume.] 
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Barton, Robert T Winchester. 

Batchelor, O. D Newport News. 

Berkeley, Landon C, Jr Danville. 

Bibb, W. E Louisa. 

Bickford, R. G Newport News. 

Blackford, R. Colbtoih Lynchburg. 

Blair, John C , Wytheville. 

Blair, Robert William Wytheville. 

Blakey, Thomas E Tappahannock. 

Bloomberg, Harold S Richmond. 

Bond, W. H Wise. 

Boothe, Gardner L Alexandria. 

Booten, E3DWIN T Luray. 

BouLDiN, Wood, Jr Houston. 

BowE, Stuart Richmond 

BoYCE, U. Lawrence, Jr BerryvIUe. 

BoYKiN, R. E Smithfleld. 
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Braxton, A. C Staunton. 

Braxton, E. M Newport News. 

Broun, Charles M Berryville. 

Brown, Calloway Bedford City. 

Brown, J. D. G Newport News. 

Brown, Wallace F Richmond. 

Brownixo, Alexander T Orange. 

Browning, G. L Madison. 

Browning, Jakes S Pocahontas. 

Bryan, George Richmond. 

Bryan, John Stewart Richmond. 

Bryant, Jullan , . . . Richmond. 

Buchanan, B. F Marion. 

Buchanan, H. G Richmond. 

BuFORD, Bdward P LawrencevIUe. 

Bullitt, J. F Big Stone Gap. 

Burks, Edward C Bedford City. 

Burks, M. P Lexington. 

Bl^rroughs, a. H ; Lynchburg. 

Burroughs, John J Norfolk. 

Burrow, Alan G Norfolk. 

Burns, William E Lebanon. 

Byrd, H. H Warm Springs. 

Byrd, Richard B Winchester. 

Cabell, J. Alston Richmond. 

Cabell, George C, Jr Norfolk. 

Cabell. Mayo Big Stone Gap. 

Campbell, A. A Wytheville. 

Campbell, J. Lawrence Bedford City. 

Campbell, Preston W Abingdon. 

Cannon, James E Richmond. 

Cardwell, C. P Richmond. 

Cardwell, W. D Richmond. 

Carlin, Charles C Alexandria. 

Carson, J. Preston Richmond. 

Carter, Hill Ashland. 

Carter, John W Martinsville. 

Carter, Thomas N Richmond. 

Cary, C. E Gloucester. 

Cary, Hundson Richmond. 

Caskie, G. E Lovingston. 

Caskie, James Richmond. 

Caton, Harry B Alexandria. 

Caton, James R Alexandria 

Chalkley, John W Big Stone Gap. 
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Chancellor, S. Carroll Leesburg. 

Chapman, J. W Tazewell. 

Chisx, Joseph W., Jr Warsaw. 

Christian, Frank W Richmond. 

Christlan, George L Richmond. 

Christian, Thomas D Lynchburg. 

Claytor, Graham Bedford City. 

Clopton, William I Manchester. 

CoALTER, H. St. John Richmond. 

Cochran, John B Staunton. 

Cocke, Lucian H Roanoke. 

Cocke, Preston Richmond. 

Coke, John A Richmond. 

Coke, John A., Jr Richmond. 

Cole, J. E Norfolli. 

Coleman, C. W Portsmv^uth. 

Coleman, J. T Lynchburg. 

Collins, Allen G Richmond. 

Conrad, Holmes Winchester. 

Corbitt, James H Suffollc. 

Cox, Edwin P Richmond. 

Crocker, Prank L Portsmouth. 

Crump, Bev. T Richmond. 

Crumpler, Wilioam M Suffolk. 

Cumming. S. GrORDON Hampton. 

Curry, Charles Staunton. 

Daniel, James R. V Richmond. 

Daniel, John W Lynchburg. 

Davis, Charles Hall Petersburg. 

Davis, Hugh C Norfolk. 

Davis. Richard B Petersburg. 

Dawson, Luther Richmond. 

Delaney, John T Covington. 

Dew, John G Newtown. 

DooLEY, James H Richmond. 

DoswfXL, Stonewall J Richmond. 

Doyle, R. D Marion. 

Downing, H. H Front Royal. 

Draper, John S., Jr Pulaski City. 

Drew, Leslie H Richmond. 

Duke. R. T. W., Jr Charlottesville. 

Bast, Charles M \ Staunton. 

EoHOLS, Bdwabd Staunton. 

Edmonds, George M Gate City. 

Edmunds, James B Lynchburg: 
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BDWAJiDS» Thomas H West Point 

EooLESTON, D. Q Smithville. 

Elder, Fitzhugh Staunton. 

Elder, Thomas C Staunton. 

Elliott, George B Richmond. 

El-bank, Willlam Bedford City. 

Ewell, John C Millenbeck. 

Farrar, 3. L Amelia. 

FisHBLTiNE, John W Charlottesville. 

Fleet, J. W Biscoe. 

Fletcher, Ja&ces H., Jr Accomac. 

Flood, H. D Appomattox. 

Folk, W. L Smithfleld. 

Ford, C. Vernon Fairfax. 

Frick, George A Norfolk. 

Fulkerson, Samuel Vance Bristol 

Fulton, E. M Wise. 

Fulton, John H WytheviUe. 

Gaines, Gbenville Warrenton. 

Garrett, H. L Covington. 

Garnett, Theodore S Norfolk. 

Garnett, Theodore S., Jr '. Norfolk. 

Gibson, Alexander Stuart Richmond. 

Gillespie, A. P -. Tazewell. 

Gillespie, Barnes Tazewell. 

Gilmer, Frank Charlottesville. 

Glasgow, B^ank T Lexington. 

Glasgow, William A., Jr Roanoke. 

Glenn, Hulst Staunton. 

Good, D. Saylor Roanoke. 

GoOde, E. Chambers Boydton. 

GooDE, James U Norfolk. 

Goode, John Bedford City. 

Goodman, Leon Lynchburg. 

Gordon, Armistead C *. Staunton. 

Gordon, James W Richmond. 

Gordon, Thomas C Richmond. 

Gordon, W. Douglas Richmond. 

Graham, Samuel C Tazewell. 

Grattan, George G Harrisonburg. 

Gravely, W. H Martinsville. 

Graves, Charles A University of Virginia. 

Gray,' A. A Palmyra. 

Gregory, George C Richmond. 

Gregory, Roger Richmond. 
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6BixvEB» Edgar Lee Tazewell. 

Griffin, Samuel Bedford City. 

Orimslet, Thomas Edwin Culpeper. 

Groner, D. Lawrence Norfolk. 

GuERRANT. John G Christiansburg. 

GuiGON, A. B Richmond. 

GuNTEB, Benjamin T Accomac. 

Guy, Jackson Richmond. 

Guyer, C. B Lexington. 

Haas, Talfourd N Harrisonburg. 

Hagan, Patrick Clinch. 

Hall, Harvey T Roanoke. 

Halsey, Don P ¥-, Lynchburg. 

Hamilton, Alexander Petersburg. 

Hamilton, Alexander Donnan Petersburg. 

Hamlin, Thomas Danville. 

Hanckel, Louis T Charlottesville. 

Hanckel, Louis T., Jr * Charlottesville. 

Harnsberger, J. S Harrisonburg. 

Hansbrough, Livingston C Salem. 

Harless, Allen I Christiansburg. 

Harmon, Daniel, Jr Charlottesville. 

Harper, Fred Lynchburg. 

Harris, John T., Jr Harrisonburg. 

Harrison, James P Danville. 

Harrison, Randolph '. Lynchburg. 

Hatton, Goodrich Portsmouth. 

Hay, James Madison. 

Heath, James E., Jr Norfolk. 

Henley, Norvelle L .' Williamsburg. 

Henry, R. R Tazewell. 

Henson. Waller J .* Pearisburg, 

Herring, Charles G .' Harrisonburg. 

Hicks, R. Randolph Norfolk. 

HiGGINBOTHAM, ALBERT SYDNEY Tazewell. 

HoLLADAY, A. L Richmond. 

Holland, B. E Suffolk. 

Holland, W. S Windsor. 

Hopkins, W. S Lexington. 

HoRSLEY, John D Lynchburg. 

Howard, John, Jr . Richmond. 

HuBARD, J. Leighton Norfolk. 

Hughes, Robfjtt M Norfolk. 

HLT.L. D. D.. Jr Bristol 

Humphreys, Henry O Bedford City. 
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HiiNTEB. John, Jr Richmond. 

HuNTON, Eppa Richmond. 

HuxTON, Eppa, Jb Richmond. 

HuTTON, F. B Abingdon. 

Hyatt, Lam'rence T Jonesville. 

iBviNE. R. T Big Stone Gap. 

Ivy, Henry Clay Newport News. 

Jackson, E. H Front Royal. 

Jackson, E. Hilton Washington, D. C. 

Jackson, G. Carlton Richmond. 

James, Robert G '. Clifton Forge. 

Jeffries, J. L Norfolk. 

Jeffries, W. L ■:% Culpeper. 

Jenkins, John B Norfolk. 

Johnson, John R Christiansburg. 

Johnson, John M Alexandria. 

Jones, Aixan D Newport News. 

JoNKs, Charles P Monterey. 

Jones, Claggett B Bruington. 

Jones, William A Warsaw. 

Keoley. William B Wytheville. 

Kegley, Fulton Bland. 

Keith, J. A. C Warrenton. 

KzLLY, Joseph L Bristol. 

Kemp, Smeltzer V Bedford City. 

Kerjs', Harry R * Winchester. 

Keyser. Charles Hampson Little Washington. 

Kir3Y, Wilbur J Suffolk. 

King. A. E Roanoke. 

Lacy, R. T Richmond. 

Lamb, John A Richmond. 

Landes, W. H .' Staunton. 

Lanier, A. Sidney Richmond. 

Lassiter, Charles Trotter Petersburg. 

Lassiter, Francis Rives Petersburg. 

Lawless, J. T Norfolk. 

Leake, David H Licking. 

Leake, J. Jordan Richmond. 

Leake, W. J Richmond. 

Letcher, Greenlee D Lexington. 

Lewis, John H Lynchburg. 

Lewis, L. L Richmond. 

Lkjgett, Winfield Harrisonburg. 

LiLE, William M University of Virginia. 

I^>N(}, A. R Lynchburg. 
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LiONG, fi. M Richmond. 

LOYAix, W. H. T Norfolk. 

Lyle, Edward Roanoke. 

Mann, Bernard Petersburg. 

Mann, James Norfolk. 

Mann, Richard H Petersburg. 

Mann, Wilijam Hodges Nottoway. 

Manson, Nathaniel C, Jr Lynchburg. 

Marshall, R. C Portsmouth. 

Martin, M. M Richmond. 

Martin, Thomas S Scottsville. 

Mason, George Petersburg. 

Massie, Eugene C Richmond. 

May, S. D Tazewell. 

McAllister, J. T Hot Springs. 

McAllister, W. M Warm Springs. 

McCabe, J. B Leesburg. 

McClintic, E. H Monterey. 

McCoRMicK, Marshall Berryville. 

McCuE, J. Samuei Charlottesville, 

McDannald, a. H Warm Springs. 

McGl IRE, Murray M Richmond. 

MclLWAiNE, William B Petersburg. 

McIntyre, R. a Warrenton. 

McKenney^, Wiixiam R Petersburg. 

McLemore, James L Suffolk. 

McMuLLAN, Charles F Madison. 

Mears, Otho F Eastville. 

Meredith, Charles V Richmond. 

Meredith, Wyndham R Richmond. 

Miller, Burnett Culpeper. 

Miller, Hugh Gordon Norfolk. 

Minor, John B., Jr Richmond. 

Minor, Raleigh C University of Virginia. 

Mitchell, John Douoi^s Walkerton. 

Mitchell, Kirk wood Richmond. 

MoNCURE, WiLLiA M A Richmoud. 

Montague, A. J Richmond. 

Montague, E. E Hampton. 

Montague, Hill Richmond. 

MooKLAR, WiLLLAM Temple Richmond. 

Moon, John B Charlottesville. 

Moore, C. F Covington. 

Moore, R. Walton Fairfkx. 

Moore, Thomas Lee Christiansburg. 
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Morris, George W * Charlotteaville. 

Morton, James W Orange. 

MuNPORD, B. B Richmond. 

MUNFORD, R. B., Jr Richmond. 

Mullen, James .* Richmond. 

MuRRELL, William M Lsmchburg. 

Neal, John Wittkn Abingdon. 

Nelms, W. J Newport News. 

Nelson, Frank Rustburg. 

Newbill, Frank G Irvington. 

Newman, E. D Woodstock. 

Nichols, Edward Leesburg. 

NoRTo>', J. K. M Alexandria. 

O'Ferrau., Charles T Richmond. 

O'Flaherty, D. C Front Royal. 

Old, William W Norfolk. 

Osborne, K. Meade Norfolk. 

Page, Legh R., Jr Richmond. 

Page, Rosewell Richmond. 

Page, R. M Abingdon. 

Page. Thomas N Washington. 

Parker, J. C Franklin. 

Parribh, R. L Ck>vington. 

Patrick, William Staunton. 

Patteson, Camm HoBHorsE Wise. 

I^atteson, S. S. P ' Richmond. 

Patterson, A. W Richmond. 

Payne, William H Warrenton. 

Peachy, B. D Williamsburg. 

Peery, George Campbell Wise. 

Pendleton, B. M Lexington. 

Penick, Paul M Lexington. 

Pennington, Robert L Jonesville. 

Perkins, Everett Roanoke. 

Perkins, George Charlottesville. 

Perry, John Martin Staunton. 

Peters, H. G Bristol. 

Pettit, Paul Palmyra. 

Pettit, William B Palmyra. 

Phillips, Louis C Newport News. 

Phlegar, Archer A Chrlstiansburg. 

PicKRELL, John Richmond. 

Pierce, Willl\m M Chrlstiansburg. 

PiLCHER, Edwin M Richmond. 

Pollard, H. R Richmond. 
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PoLLABD, John Gabland Richmond. 

PoRTLocK, William N Norfolk. 

Powell, Stewart K Onancock. 

Pratt, William A Staunton. 

Price, John W Bristol. 

PuQH, Arthur B Salem. 

QuARLES, J. M Staunton. 

Ranson, John Baldwin Staunton. 

Ranson, Thomas D Staunton . 

Regester, Samuel Richmond 

Revercomb, George A Covington. 

Richardson, D. C Richmond. 

Richards, W. B '. B^ont Royal. 

RiELY, Henry C Richmond. 

Rives, Robert S Richmond. 

RixEY, C. J., Jr Culpeper 

RixEY, John F Culpeper. 

Robertson, Alexander P Staunton. 

Robertson, Edward W ' Roanoke. 

RoBEBTSoN, Thomas B Eastville. 

Robertson, William Gordon Roanoke. 

Robinson, Clarence W Newport News. 

Roper, Bartlett, Jr Petersburg. 

Ross, W. A Norfolk. 

RoYALL, William L Richmond. 

Rumble, H. H Norfolk, 

Rutherfoord, John Richmond. 

Sackett, H. M Lynchburg. 

Sams, Conway Whittle Norfolk. 

Sands, Alex. H Richmond. 

Scott, Charles Landon Amherst. 

Scott, R. C.\rteb Richmond. 

Scott, Robert E Roanoke. 

Sears, J. Boyd Mathews. 

Sebrell, John N., Jr Norfolk. 

Seldner, a. B Norfolk. 

Sewell, B. H Jonesville. 

Sexton, Vincent LeGrand Pocahontas. 

Shackelford, George S Orange. 

Sheffey, James White Marion. 

Sheiton, James L Richmond. 

Shelton, Thomas W Norfolk. 

Shields, W. T Lexington. 
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Sims, F. W Louisa. 

Sinclair, A. W Manassas. 

Sinclair, G. B Charlottesville. 

SiPE, George E Harrisonburg. 

Skelton, W. O Richmond. 

Slemp, C. B Big Stone Gap. 

Smith, Douglas H Tazewell. 

Smith, Francis L Alexandria. 

Smith, H. M.. Jr Richmond. 

Smith, Lix)yd T Heathsville. 

Smith, Blackburn Berrjrville. 

Smith, Roy B Roanoke. 

Smith, Willis B Petersburg. 

S.nead, Thomas Burton Richmond. 

South all, R. G Amelia. 

Staples, A. P Roanolce. 

Starke, L. D., Jr Norfolk. 

St. Clair, Georcje Walker Tazewell. 

Stephenson, John W Warm Springs. 

Stephenson, P. S Norfolk. 

Stephenson, W. Roy Winchester. 

Stern, Jo Lane Richmond. 

Stickley, E. E Woodstock. 

Story, E. Fran k Franklin. 

Stringfellow, Charles S ' Richmond. 

Strode, Aubrey E Lynchburg. 

Stuart, John J Abingdon. 

Swanson, Claude A Chatham. 

Talley, Robert H Richmond. 

Tavenner, F. S Woodstock. 

Taylor, Eugene B Alexandria. 

Taylor, Henry, Jr Richmond. 

Taylor, Tazewell Norfolk. 

Taylor, W. H Norfolk. 

Tenn ANT, W. Brydon Rlchmoud. 

Thom. Alfred P Norfolk. 

Thomas, Julius Waverley Smithfield. 

Thomas, R. S Smithfield. 

Thom AsoN, E. B Richmond. 

Thorp, R. T Norfolk. 

Thornton, J. B. T Manassas. 

TiLTON, John G Norfolk. 
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TlMBERLAKE, S. D., JB StaUDtOXl. 

T0WNE8, W. A Richmond. 

Tbixkle, E. Lee Wytheville. 

TucKEB, H. St. Geobge Staunton. 

TucKEB. William Cbump Richmond. 

Ti'NSTALL, RiCHABD B Norfolk. 

TUNSTALL, ROBEBT B Norfolk. 

TuBK, R. S Staunton. 

TuBNBULL, R Lawrenceville. 

TuBNEB, Edw ABO S Warrcntou. 

Tyleb, S. Heth Norfolk. 

Vance, W. R Lexington. 

ViCABS. O. M Wise. 

Walkeb, Geobge E Charlottesville. 

Wallace, A. W B^edericksburg. 

Wabd, Robebt M Winchester. 

Wabneb, Alexandeb E Portsmouth. 

Watkins, R. W Richmond. 

Watts, J. Allen Roanoke. 

Watts, Legu R Portsmouth. 

Wayt, Hampton H Staunton. 

Wellfobd. B. Rand Richmond. 

Welfley, M. L Washington, D. C. 

Wendenbubg, L. O Richmond. 

Wescott, N. B Mappsburg. 

West, J. F Waverley. 

Wells, Ebnest H Manchester. 

White, Chableh M Warrenton. 

White, John M Charlottesville. 

White, William H Norfolk. 

Wickham, T. Ashby Richmond. 

WiLLABD, Joseph B Fairfax C. H. 

Williams, Chables U Richmond. 

Williams, Chables U., Jb Richmond. 

Williams, Edmund Randolph Richmond. 

Williams, John G Orange. 

Williams, Lewis C Richmond. 

Williams, Samuel Walkeb Wytheville. 

Williams, Thomas N Clarksville 

Williams, William Leigh Norfolk. 

Williamson. David A Covington. 

Wilson, Willlam V.. Jb Lynchburg. 
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WiNBORNE, R. W Buena Vista. 

Wise, George D Richmond. 

Wise. George Nelms Newport New& 

WoLcoTT, Harry K ; Norfolk. 

Wood, R. H Charlottesville. 

Woods, Micajah Charlottesville. 

Woods, S.vmuel B Charlottesville. 

Woodward, W. W Newport News, 

' Wysor, J.oseph C Pulaski City. 

Yarrell, Leonidas D Emporia. 

Total active members 487. 
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Aiken, A. M . 
Blackstonk, J. W. G., 
Blair, H. E., 
Boyd, James E., 
Brawlky, Wm. H., 
Buchanan, John A., 
Cardwell, R. H., 
Christian, F. P., 
Crocker, James F., 
Fuller, M. W., 
GoFP, Nathan. 
Grimsley. D. a., 
Grinnan, Daniel, 
Hanckbl, Allen R., 
Hancock, B. A.. 
Harrison, Geo. M., 
Harrison, T. W., 
Holt, Henry W. 
Hundley, George J., 
Ingram, John H., 
Jackson, J. J., 
Jackson, R. C, 
Keith, James, 
Letcher, S. H., 
Martin, William B., 
Mason, J. E., 
McDowHLL, H. C, Jr., 
Miller, \V T., 
Morris, Thomas J., 
Mullen. J. M., 
NicoL, C. K., 
Prentis, R. R.. 
PuRNELL, Thomas R., 
Saunders, E. W., 
Sheffby, John P., 



Judge Corporation Court, 
Judge Eighth Circuit, 
Judge Fourteenth Circuit, 
Judge United States Circuit Court, 
Judge United States District Court, 
Judge Supreme Court of Appeals, 
Judge Supreme Court of Appeals, 
Judge Hustings Court, 
Judge Corporation Court, 
Chief Justice Supreme Court U. S.. 
Judge United States Circuit Court, 
Judge Sixth Circuit. 
Judge Chancery Court, 
Judge Corporation Court, 
Judge Second Circuit, 
Judge Supreme Court of Appeals, 
Judge Twelfth Circuit, 
Judge Corporation Court, 
Judge Third Circuit, 
Judge Law and Equity. 
Judge United States District Court, 
Judge Fifteenth Circuit, 
President Supreme Court of Appeals 
Judge Thirteenth Circuit, 
Judge Law and Chancery, 
Judge Tenth Circuit, 
Judge U.S. District Court— Western, 
Judge Seventeenth Circuit, 
Judge United States District Court, 
Judge Corporation Court, 
Judge Eleventh Circuit. 
Judge First Circuit. 
Judge United States District Court, 
Judge Fourth Circuit, 
Judge Sixteenth Circuit, 
(111) 



Danville, Va. 

Accomac, Va. 

Salem, Va. 

Greensboro, N. C. 

Charleston, S. C. 

Abingdon, Va. 

Hanover, Va. 

Lynchburg, Va. 

Portsmouth, Va. 

Washington, I). C. 

Clarksburg, W.Va. 

Culpeper, Va. 

Richmond, Va. 

Norfolk. Va. 

Manchester, Va. 

Staunton, Va. 

Winchester, Va. 

Staunton, Va. 

Farm vi lie, Va. 

Richmond, Va. 

Parkersb'g, W. Va. 

Wytheville, Va. 

Richmond, Va. 

Lexington, Va. 

Norfolk, Va. 

Comorn, Va. 

Lynchburg, Va. 

Wise, Va. 

Baltimore, Md. 

Petersburg, Va. 

Manassas, Va. 

Suffolk, Va. 

Raleigh, N. C. 

Rocky Mount, Va. 

Marion, Va. 
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SiMONTON, ChA8. H., 

Stuart, W. S., 
Tdckbr, J. Randolph, 
Waddill, Edm'd, Jr., 
Wellford, B. R., Jr., 
Whittle, S. G., 
Witt, Samuel B., 
Woods, John W., 
Wright, T. R. B., 



Judge United States Circuit Court, 
Judge Corporation Court, 
Judge Eighteenth Circuit, 
Judge U. S. District Court— Eastern 
Judge Seventh Circuit, -^ 
Judge Supreme Court of Appeals, 
Judge Hustings Court, 
Judge Hustings Court, 
Judge Ninth Circuit, 



Charleston, S. C. 

Bristol, Va. 

Bedford City, Va. 

Richmond, Va. 

Richmond, Va. 

Martinsville, Va. 

Richmond, Va. 

Roanoke, Va. 

Tappahannock , Va. 



Total Members- 



-Active 487 

Honorary 44 

531 
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List t>v Localities 



ACCOMAC. 

Fletcher, James H., Jb Accomac. 

GuNTER. Benjamin T Accomac. 

Powell, Stewart K Onancock. 

Wescxxtt, N. B Mappsburg. 

ALBEMARLE. 

Graves, Charles A University of Virginia. 

Lile, Willlam M University of Virginia. 

Martin, Thomas S Scottsville. 

Minor, Raleigh C University of Virginia. 

ALLEGHANY. 

Anderson, George K Clifton Forge. 

Delaney, John T Covington. 

Garrett, H. L Covington. 

James, Robert G Clifton Forge. 

Moore, C. F Covington. 

Parrish, R. L Covington. 

Revercomb, George A Covington. 

Williamson, David A Covington. 

AMELIA. 

Farrar, S. L Amelia. 

Southall, R. G Amelia. 

AMHERST. 
Scott, Charles L Amherst. 

APPOMATTOX. 
Flood, H. D West Appomattox. 

8 (113) 
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BATH. 

Bybd, H. H Warm Springs. 

McAllister, J. T Hot Springs. 

McAllisteb, W. M Warm Springs. 

McDannald, a. H Warm Springs. 

Stephenson, John W Warm Springs. 

BEDFORD. 

Brown, Calloway Bedford City. 

Burks, Edward C Bedford City. 

Campbell, J. Lawrence Bedford City. 

Claytor, Graham Bedford City. 

Et BANK, William Bedford City. 

GooDE, John Bedford City. 

Griffin, Samuel Bedford City. 

HuMPHBEYs, Henby O Bedford City. 

Kemp, Smeltzer V Bedford City. 

BLAND. 

Kegi.ey, Fulton Bland. 

BRUNSWICK. 

BuFORD, Edward P Lawrenceville. 

Turnbull, R Lawrenceville. 

CAMPBELL. 
Nelson, Frank Rustburg. 

CHARLOTTE.* 
EcjGLESTON, D. Q Smithville. 

CHESTERFIELD. 

Clopton, William I Manchester. 

Rives, Robert S Manchester. 

Wells, Ernest H Manchester. 

CLARKE. 

BoYCE. U. Lawrence, Jb Berryrille. 

Bboun, Charles M Berryville. 

McCobm ick, Mabshall Berryville. 

Smith, Blackburn Berryville. 
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CULPEPER. 

Basboub, John S Culpeper. 

Gbimsley, Thomas Edwin Culpeper. 

Jeffries, W. L Culpeper. 

MiLLEB, Burnett Culpeper. 

RixEY, C. J., Jb Culpeper. 

RixEY, John P Culpeper. 

ELIZABETH CITY. 

CuMMiNG, S. Gordon Hampton. 

Montague, E. E Hampton. 

ESSEX. 
Blakey, Thomas E Tappahannock. 

FAIRFAX. 

FoBD, C. Vebnox Fairfax. 

Moobe, R. Walton Fairfax. 

WiLLABD, Joseph E Fairfax. 

FAUQUIER. 

Gaines, Gbenville Warrenton. 

Keith, J. A. C Warrenton. 

McIxTYBE, R. A ^. Warrenton. 

Payne, William H Warrenton. 

Turner, E. S : Warrenton. 

White. C. M Warrenton. 

FLUVANNA. 

Gbay, a. a Palmyra. 

Pettit, Paul Palmyra. 

Pettit, William B Palmyra. 

GILES. 
Henson, Waller J Pearisburg. 

GOOCHLAND. 
Leake, D.wid H Licking. 

GLOUCESTER. 
Caby, C. E Gloucester. 

GREENVILLE. 
Yabbell, LiEONroAS D Emporia. 
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HALIFAX. 
BouLDiN, Wood, Jr Houston. 

HANOVER. 

Carter, Hill Ashland. 

Cardwell, C. P Hanover. 

Cardwell, W. D Hanover. 

HENRY. 

Carter, John W Martinsville. 

Gravely, W. H Martinsville. 

HIGHLAND. 

Jones, Charles P Monterey. 

Mc Clintic, E. H Monterey. 

ISLE OF WIGHT. 

BoYKiN, R. E Smithfield. 

Folk, W. L Smithfield. 

Holland, W. S Windsor. 

Thomas, Julius Waverley Smithfield. 

Thomas, R. S Smithfield. 

JAMES CITY. 

Henley, Norvelle L Williamsburg. 

Peachy, B. D Williamsburg. 

KING AND QUEEN. 

Dew, John G Newtown. 

Fleet, J. W Biscoe. 

Jones, Claggett B Bruington. 

Mitchell, John Douglas Walkerton. 

KING WILLIAM. 
Edwards, Thomas H West Point 

LANCASTER 

Ewell, John C Millenbeck. 

Newbill, Frank G Irvington. 

LEE. 

Hyatt, L. T Jonesvill©. 

Pennington, Robert L Jonesville. 

Sewell, B. H Jonesville. 
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LOUDOUN. 

Chancellor, S. Cabboll Leesburg. 

McCabe, J. B Leesburg. 

Nichols, Edward Leesburg. 

LOUISA. 

Bibb, VV. E Louisa. 

Sims, F. W Louisa. 

MADISON. 

Bbowning, G. L Madison. 

Hay, James Madison. 

McMuLLAN, Chables F Madison. 

MATHEWS. 
Seabs, J. Boyd Mathews. 

MECKLENBURG. 

GooDE, E. Chambebs Boydton. 

Williams, Thomas N ClarksvlUe. 

MONTGOMERY. 

GuEBBANT, John G Christiansbur^. 

Habless, Allen I Chiistiansburg. 

Johnson, John R Christiansburg. 

MooBE, Thomas Lee Christiansburg. 

Phleoab. Abcheb a Christiansburg. 

PiEBCE. William M Christiansburg. 

NANSEMOND. 

CoBBiTT, James H Suffolk. 

Cbumpleb, William M Suffolk. 

Holland, E. B Suffolk. 

Kilby, Wilbub J Suffolk. 

McLemobe, James L Suffolk. 

NELSON. 
Caskie, G. E LoYlngston. 

NORTHAMPTON. 

Meabs, Otho F Eastville. 

Robebtbon, Thomas B Eastville. 
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NORTHUMBERLAND. 
Smith, Lloyu T Heathsville. 

NOTTOWAY. 
Mann, William Hodges , Nottoway. 

ORANGE. 

Barbour, Philip P Gordonsville. 

Browning, Alexander T Orange. 

Morton, James W Orange. 

Shackel];X)Rd, Georce S Orange. 

Williams, John G Orange. 

PAGE. 
BooTEN, Edwin T Liiray. 

PITTSYLVANIA. 
SwANSON, Claude A Chatham. 

PRINCE WILLIAM.^ 

SiNc LAIR, A. W Manassas. 

Thornton, J. B. T Manassas. 

PULASKI. 

Draper. John S., Jr Pulaski City. 

Wysor. Joseph C Pulaski City. 

RAPPAHANNOCK. 
Keyser, Charles Hampson Little Washington. 

RICHMOND COUNTY. 

Chinn, Joseph W., Jr Warsaw. 

Jones, William A Warsaw. 

ROANOKE COUNTY. 

Hansbrougii, Livingston C Salem. 

PiGH, Arthur B Salem. 

ROCKBRIDGE. 

Anderson, William A Lexington. 

Burks, M. P Lexington. 

Glasgow, Frank T Lexington. 

Guyer, C. B Lexington. 
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HoPKiKS, W. S Lexington. 

Letcher, Greenlee D Lexington. 

Pendleton, B. M Lexington. 

Penick, Paul M Lexington. 

Shields, W. T Lexington. 

Vance. W. R Lexington. 

Winborne, R. W Buena Vista. 

ROCKINGHAM. 

Grattan, Georqe G Harrisonburg. 

Haas, Talfourd N Harrisonburg. 

Harnsberger, J. S Harrisonburg. 

Harris, John T., Jr Harrisonburg. 

Herring, Charles G Harrisonburg. 

Liggett. Winpield Harrisonburg. 

SiPE, George E Harrisonburg. 

RUSSELL. 
BiTRNs, William E Lebanon. 

SCOTT. 

ElDMONDs, George M Gate City. 

Hagan, Patrick Wood. 

SHENANDOAH. 

Newman, E. D Woodstock. 

Stictcley, E. E Woodstock. 

Tav-exner, F. S Woodstock. 

SMYTH. 

Buchanan, B. F Marion. 

Doyle, R. D Marion. 

Sheffey, James White Marion. 

SOUTHAMPTON. 

Parker, J. C Franklin. 

Story, E. Prank Franklin. 

SPOTTSYLVANIA. 
Wallace, A. W Fredericksburg. 

SUSSEX. 
West, J. F Waverley. 
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TAZEWELL. 

Browning, James S Pocahontas. 

Chapman, J. W Tazewell. 

Gillespie, A. P Tazewell. 

Gillespie, Barnes Tazewell. 

Graham, Samuel C Tazewell. 

Greever, Edgar Lee Tazewell. 

Henry, R. R Tazewell. 

HiGGINBOTHAM, ALBERT SYDNEY Tazewell. 

May, S. D Tazewell. 

St. Claibe, George Walker Tazewell. 

Sexton, Vincent LeGrand Pocahontas. 

Smith, Douglas H Tazewell. 

WARREN. 

Downing, H. H Front Royal. 

Jackson, E. H Front Royal. 

O'Flaherty, D. C Front Royal. 

Richards, W. B Front Royal. 

WASHINGTON. 

Campbell, Preston W ' Abingdon. 

FuLKERsoN, Samuel Vance Bristol. 

Hull, D. D., Jr Bristol. 

HuiTON, F. B Abingdon. 

Kelly, Joseph L Bristol. 

Neal, Joh n Wit ten Abingdon. 

Page, R. M Abingdon. 

Peters, H. G Bristol. 

Price, John W Bristol. 

Stuart, J. J Abingdon. 

WISE. 

Ayers, Rufu s a Big Stone Gap. 

Bond, W. H • Wise. 

Bullitt, J. F Big Stone 'Gap. 

Cabell, Mayo Big Stone Gap. 

Chalkley, John W Big Stone Gap. 

Fulton, E. M Wise. 

Irvine. R. T Big Stone Gap. 

Patteson, Camm Hobhouse Wise. 

Peery, George Campbell Wise. 

Slemp. C. B Big Stone Gap. 

Vicars, O. M Wise. 
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WYTHE. 

Blaib, John C Wytheville. 

Blair. R. W Wytheville. 

Campbell, A. A Wytheville. 

Fulton, John H Wytheville 

Kegle^', Willl\m B Wytheville. 

Tbinkle, E. Lee Wytheville. 

Williams, Samuel Walker Wytheville. 

ALEXANDRIA. 

Barley, Louis C Alexandria. 

BooTHE, Gardner L Alexandria. 

Carlin, Charles C Alexandria. 

Caton, Harry B Alexandria. 

Caton, James R Alexandria. 

Jackson, E. Huston Washington, D. C. 

Johnson, John M Alexandria. 

Norton, J. K. M Alexandria. 

Tage, Thomas Nelson Washington, D. C. 

Smith, Francis L Alexandria. 

Taylor, Eugene B Alexandria. 

WELfXEY, M. L Washington, D. C. 

CHARLOTTESVILLE. 

Duke, R. T. W., Jr Charlottesville. 

Fishburne, John W Charlottesville. 

Gilmer, Frank Charlottesville. 

Hanckel, Loxns T Charlottesville. 

Hanckel, Louis T., Jr Charlottesville. 

McCue, J. Samuel Charlottesville. 

Moon, John B Charlottesville. 

Morris, George W Charlottesville. 

l*ERKiNS, George Charlottesville. 

Sinclair, G. B Charlottesville. 

Walker, George E Charlottesville. 

White, John M Charlottesville. 

Wood, Robert H Charlottesville. 

Woods, Migajah Charlottesville. 

Woods. Samuel B Charlottesville. 

DANVILLE. 

Berkeley. Landon C, Jr Danville. 

Hamlin, Thomas Danville. 

Harrison, James P Danville. 
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LYNCHBURG. 

Adams. R. H. T., Jb Lynchburg. 

Blackford, R. Colston Lynchburg. 

Bl^rboughs, a. H Lynchburg. 

Christian, Thomas D Lynchburg. 

Coleman, J. T Lynchburg. 

Daniel, John W Lynchburg. 

Edmunds, James E Lynchburg. 

Goodman, Leon Lynchburg. 

Halsey, Don P Lynchburg. 

Harper, Fred Lynchburg. 

Harrison. Randolph Lynchburg. 

HoRSLEY, John D Lynchburg. 

Lewis, John H Lynchburg. 

Long, A. R. Lynchburg. 

Manson, Nathaniel C, Jr Lynchburg. 

MuRRELi., William M Lynchburg. 

Sackett, H. M Lynchburg. 

Strode, A ubbey E Lynchburg. 

Wilson, William V., Jr Lynchburg. 

NEWPORT NEWS. 

AsHBY, C. A YLETT Ncwport Ncws. 

Baker, James C Newport News. 

Barham, T. J Newport News. 

Barrett, William E Newport News. 

Batchelor, O. D Newport News. 

BicKFORD, R. G Newport News. 

Braxton, E. M Newport News. 

Brown, J. D. G Newport News. 

Ivy, Henry Clay Newport News. 

Jones, Allan D Newport News. 

Nelms, W. J Newport News. 

Phillips, Louis C Newport News 

Robinson, Clarence W Newport News. 

Wise, George Nelms Newport News. 

Woodward, W. W Newport News. 

NORFOLK. 

Baker, Richard H Norfolk. 

Burroughs, John J Norfolk. 

Burrow, Alan G Norfolk. 

Cabell, George C, Jr Norfolk. 

Cole, J. Edward Norfolk. 
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Davis, Hugh C Norfolk. 

Frick, George A Norfolk. 

Garnett, Theodore S Norfolk. 

Garnett, Theodore S., Jr Norfolk. 

GooDE, James U Norfolk. 

Gronek, D. Lawrence Norfolk. 

Heath, James E., Jr Norfolk. 

Hicks, R. Randolph Norfolk. 

HuBARD, J. L Norfolk. 

Hughes, Robert M Norfolk. 

Jeffries, J. L Norfolk. 

Jenkins, John B Norfolk. 

Lawijsss, J08EPH T Norfolk. 

LoYALL, W. H. T Norfolk. 

Mann, James Norfolk. 

Miller, Hugh GoriJon Norfolk. 

Old, William W Norfolk. 

Osborne, K. Meade Norfolk. 

PoBTLOCK, William N Norfolk. 

Ross. W. A Norfolk. 

Rumble. H. H Norfolk. 

Sams, Conway Whittle Norfolk. 

Sebrell, John N., Jr Norfolk. 

Seldner, a. B Norfolk. 

Shelton, Thomas W Norfolk. 

Starke, L. D., Jr Norfolk. 

Stephenson, P. S Norfolk. 

Taylor, Tazewell Norfolk. 

Taylor, W. H Norfolk. 

Thom, a. P Norfolk. 

Thorp, R. T Norfolk. 

TttTON, John G Norfolk. 

TuNSTALL, Richard B Norfolk. 

Tunstall, Robert B Norfolk. 

Tyler, S. Heth Norfolk. 

White, William H Norfolk. 

Williams, W. L Norfolk. 

Wolcott, Harry K Norfolk. 

PETERSBURG. 

Davis. Charles Hall Petersburg. 

Davis, Richard B Petersburg. 

Hamilton, Alexander Petersburg. 

Hamilton, Alexander Donnan Petersburg. 

Lassiter, Charles Trotter Petersburg. 

Lassiter. Francis Rives Petersburg. 
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Mann, Bernabd Petersburg. 

Mann, Richard H Petersburg. 

Mason, Geoege Petersburg. 

MclLWAiNE, William B Petersburg. 

McKenney, William R Petersburg. 

Roper, Bartlett, Jr Petersburg. 

PORTSMOUTH. 

Coleman, C. W Portsmouth. 

Crocker, Fran k L Portsmouth. 

Hatton, G Portsmouth. 

Marshall, Richard C Portsmouth. 

Warner, A. E Portsmouth. 

Watts, Legh R Portsmouth; 

RICHMOND. 

Anderson, James Lewis Richmond. 

Anderson, H. W . Richmond. 

Anderson, Samuel A Richmond. 

Atkinson, Henry A Richmond. 

Bargamin, Russell Richmond. 

Bloomberg, Harold S Richmond. 

Bowe, Stuart Richmond. 

Brown, Wallace F Richmond. 

Bryan, George Richmond. 

Bryan, John Stewart Richmond. 

Bryant, Julian Richmond. 

Buchanan, H. G Richmond. 

Cabell, J. Alston Richmond. 

Cannon, James E Richmond. 

Carson, J. Preston Richmond. 

Carter, Thomas N Richmond. 

Cary, Hundson Richmond. 

Caskie, James Richmond. 

Christian, Frank W Richmond. 

Christian, George L#. Richmond. 

CoALTER, H. St. John Richmond. 

Cocke, Preston Richmond. 

Coke, John A Richmond. 

Coke, John A., Jr Richmond. 

Collins, Allen G Richmond. 

Cox, Edwin P Richmond. 

Crump, Bev. T Richmond. 

Daniel, James R. V Richmond. 

Dawson, Luther Richmond. 

DooLEY, James H Richmond. 
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DoswELL, Stonewall J Richmond. 

Drew, Leslie H Richmond* 

Eluott, Geobqe B Richmond. 

Gjbsox, Alexander Stuabt Richmond. 

Gordon, James W Richmond. 

Gordon, Thomas C Richmond. 

Gordon, W. Douglas Richmond. 

Gregory, George C Richmond. 

Gregory, Roger Richmond. 

GuiGON, A. B Richmond. 

Guy, Jackson Richmond. 

HoLLADAY, A. L Richmond. 

Howard, John, Jr Richmond. 

Hunter, John, Jr Richmond. 

HvNTON, Eppa Richmond. 

Hunton, Eppa, Jr Richmond. 

Jackson, G. Carlton Richmond. 

Lacy, R. T Richmond. 

Lamb, John A Richmond. 

Lanier, A. Sidney Richmond. 

Leake, J. Jordan Richmond. 

Leake, William J Richmond. 

Lewis, L. L Richmond. 

Long, Ernest M Richmond. 

Martin, M. M Richmond. 

Massie, Eugene C Richmond. 

McGuiRE, Murray M Richmond. 

Meredith, Charles V Richmond. • 

Meredith, Wyndham R Richmond. 

Minor, John B., Jr Richmond. 

Mitchell, Kirkwood Richmond. 

Moncure, William A Richmond. 

Montague, A. J Richmond. 

Montague, Hill Richmond. 

Mooklar, William Temple Richmond. 

Mullen. James Richmond. 

MuNFORD, B. B Richmond. 

Munford, R. B., Jr Richmond. 

G'Ferrall, Charles T Richmond. 

Page, Leoh R., Jr Richmond. 

Page, Rosewell Richmond. 

Patterson, A. W Richmond. 

Patteson, S. S. P Richmond. 

Pickrell, John Richmond. 

Pilcher, E. M Richmond. 

Pollard, H. R Richmond. 
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PoLLABD, John Garland Richmond. 

Regester, Samuel Richmond. 

Richardson, D. C Richmond. 

RiELY, Henry C Richmond. 

Royall, William L Richmond. 

Rutherfoord, John Richmond. 

Sands, Alex. H Richmond. 

Scott, R. Carter Richmond. 

Sheltox, James L Richmond. 

Skelton, W. O Richmond. 

Smith, H. M.. Jr Richmond. 

Smith, Willis B Richmond. 

Snead, Thomas Bi rton Richmond. 

Stern, Jo Lane Richmond. 

Stringfellow, Charles S Richmond. 

Talley, Robert H Richmond. 

Taylor, Henry, Jr Richmond. 

Tennant, W. B Richmond. 

Thomason. E. B Richmond. 

TowNES, W. A Richmond. 

Tucker, William Crump Richmond. 

Watkins, R. W Richmond. 

Wellford, B. R Richmond. 

Wendenburg, L. O Richmond. 

WicKHAM, T. AsHBY Richmond. 

Williams, Charles U Richmond. 

Williams, Charles U., Jr Richmond. 

Williams, Edmund Randolph Richmond. 

Williams, Lewis C Richmond. 

Wise, George D Richmond. 

ROANOKE. 

Cocke, Lucian H Roanoke. 

Glasgow, William A., Jr Roanoke. 

Good, D. Sayi^r Roanoke 

Hall, Harvey T .Roanoke. 

King, A. E Roanoke. 

Lyle, Edward Roanoke. 

Perkins, Everett Roanoke. 

Robertson, Edward W Roanoke. 

Robertson, William Gordon Roanoke. 

Scott, Robert E Roanoke. 

Smith, Roy B Roanoke. 

Staples, Abram P Roanoke. 

Watts. J. Allen Roanoke. 
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STAUNTON. 

Bkaxton, a. C Staunton. 

Cochran, John B Staunton. 

Curry, Charles Staunton. 

East. Charles M Staunton. 

E(:hols, Edward Staunton. 

Elder, Fitzhugh Staunton. 

Elder, Thomas C Staunton. 

Glenn, Hllst Staunton. 

Gordon, Armistead C Staunton. 

Landes, Wm. H Staunton. 

Patrick, William Staunton. 

Pratt, William A Staunton. 

QuARLEs, J. M Staunton. 

Ranson, John Baldwin Staunton. 

Perry, John Martin Staunton. 

Ranson, Thomas D Staunton. 

Robertson, Alexander F Staunton. 

TiMBERLAKE, S. D., Jr Stauntou. 

Tucker, H. St. George Staunton. 

Turk. R. S Staunton. 

Wayt, HAMnx)N H ; Staunton. 

WINCHESTER. 

Atkinson, Willia m M Winchester. 

Barton, Robert T Winchester. 

Byrd, Richard E Winchester. 

Conrad, Holmes Winchester. 

Kern, Harry R Winchester. 

Stephenson, W. Roy Winchester. 

Ward, Robert M Winchester. 

Total active members 487. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 

Keith, James President Warrenton. 

Buchanan, John A Judge Abingdon. 

Cardwell, R. H Judge Hanover. 

Harbison, George M Judge Staunton. 

Whittle, S. G Judge Martinsville. 

♦CIRCUIT COURTS OF VIRGINIA. 

Prentis, R. R Judge First Circuit Suffolk. 

Hancock, B. A Judge Second Circuit Manchester. 

Hundley, George J Judge Third Circuit Farmville. 

Saunders, E. W Judge Fourth Circuit Rocky Mount. 

Grimsley, D. a Judge Sixth Circuit** Culpeper. 

Wellford, B. R., Jr Judge Seventh Circuit Richmond. 

Blackstone, J. W. G Judge Eighth Circuit Accomac. 

Wright, T. R. B Judge Ninth Circuit Tappahannock. 

Mason, J. E Judge Tenth Circuit Comorn. 

NicoL, C. E Judge Eleventh Circuit Manassas. 

Harrison, T. W Judge Twelfth Circuit Winchester. 

Letcher, S. H -Judge Thirteenth Circuit Lexington. 

Blair, H. E Judge Fourteenth Circuit Salem. 

Jackson, R. C Judge Fifteenth Circuit Wytheville. 

Sheffey, John P Judge Sixteenth Circuit Marion. 

Miller, W. T Judge Seventeenth Circuit Wise. 

Tucker, J. Randolph Judge Eighteenth Circuit. . .Bedford City. 

CITY COURTS OF VIRGINIA. 

Grinnan, Daniel Judge Chancery Court Richmond. 

Witt, Samuel B Judge Hustings Court Richmond. 

Ingram, John H *Judge Law and Equity Court. .Richmond. 

Martin, William B Judge Law and Chancery Court. .Norfolk. 

Hanckel, Allen R Judge Corporation Court Norfolk. 

Crocker, James F Judge Corporation Court Portsmouth. 

Mullen, J. M Judge Corporation Court Petersburg. 



♦As the Circuit Judges elected under the new Constitution will not go on the bench until 
February 1, 1904, the old system is here retained. 

**Fifth Circuit abolished— Acts of Assembly 1895- '96, page 273. 
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Christian, Frank P Judge Hustings Court Lynchburg. 

Aiken, A. M Judge Corporation Court Danville. 

Holt, Henry W Judge Corporation Court Staunton. 

Stuart, W. S Judge Corporation Court Bristol. 

Woods, John W Judge Hustings Court Roanoke. 

U. S. CIRCUIT COURT OF APPEALS, FOURTH CIRCUIT. 

Mr. Chief Justice Fuller Circuit Justice Washington, D. C. 

Hon. Nathan Goff Circuit Judge Clarksburg, W. Va. 

Hon. Charles S. Simonton. .Circuit Judge Charleston, S. C. 

Hon. John J. Jackson Circuit Judge Parkersburg, W. Va. 

Hon. James E. Boyd District Judge Greensboro, N. C. 

Hon. Edmund Waddill, Jr. . .District Judge Ric)imond, Va. 

Hon. Thomas J. Morris District Judge Baltimore, Md. 

Hon. Thomas R. Purnell District Judge Raleigh, N. C. 

Hon. H. C. McDowEix, Jr Distriet Judge Lynchburg. 

Hon. William H. Brawley. .District Judge Charleston, S. C 

Total 44. 
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CHARTER 

OP THB 

Virginia State Bar Association 



Acts of Assembly 1889-^90, p. 634, c. 376. 
Acts of Assembly 1897-'98, p. 327, c. 296. 

All Act to Incorporate the Virginia State Bar Association, 
(Approved February 28, 1890. Amended February 10, 1898.) 

1. Be it enacted by the General Assembly of Virginia, That 
William J. Robertson, R. G. H. Kean, Thomas Tabb, John 
\V. Riely, James A. Walker, Holmes Conrad, Frank V. Win- 
ston, S. Ferguson Beach, John H. Fulton, Charles A. Graves, 
William R. ^IcKenney, Richard B. Tunstall, James C. Lamb, 
Charles M. Blackford, William J. Leake, Thomas S. Martin, 
.Vlexander Hamilton, James E. Heath, Micajah Woods, George 
M. Harrison, F. II. McGuire, and such other persons as are now 
associated with them in the unincorporated society known as 
the Virginia State Bar Association, or as may be hereafter as- 
sociated with them under this charter, be and they are hereby 
incorporated under the corporate name of "The Virginia State 
Bar Association," for the purpose of cultivating and advancing 
the science of jurisprudence, promoting reform in the law and 
in judicial procedure, facilitating the administration of justice 
in this State, and upholding and elevating the standard of honor, 
integrity, and courtesy in the legal profession. 

2. *The said corporation shall have power to adopt a seal and 
to change or break the same, to sue and be sued, and in its cor- 
porate name to take, institute, and prosecute any action, suit 



•Amended AcU 1897-'8, p. 327, c. 296. 
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or other proceeding in the courts of the land, or elsewhere, for 
the purpose of punishing or disbarring unworthy members of 
the profession, or persons assuming its functions which may 
now be taken and prosecuted by any natural person ; to acquire 
by lease or purchase a suitable building or rooms, library, and 
furniture for the use of the corporation; to borrow money for 
such purpose and issue bonds therefor, and to secure the same 
by mortgage or deed of trust, and generally to acquire by pur- 
chase, gift, devise, bequest or otherwise, and to hold, transfer, 
and convey any and all such real or personal property as it may 
have and as may be necessary to carry out the purposes of this 
corporation: provided it shall not hold real estate exceeding 
in value the sum of one hundred thousand dollars. 

3. The said corporation shall have power to make and adopt 
a constitution and by-laws not inconsistent with the laws of this 
Commonwealth, rules and regulations for the admission, govern- 
ment, suspension, and expulsion of its members, for the collec- 
tion of fees and dues, the number and election of its officers^ 
and to define their duties, and for the safe-keeping of its prop- 
erty and the management of its affairs, and to alter, modify and 
change such constitution, by-laws, rules and regulations from 
time to time. 

4. All interest of any member of said corporation in its prop- 
erty shall determine and vest in the corporation upon his ceasing 
to be a member thereof by death, resignation, expulsion, or 
otherwise. 

5. The several officers of the said Association at the time of 
the passage of this act shall continue to hold their respective 
offices, with powers, duties, and emoluments provided by the 
Constitution and By-Laws of said Association, until their succes- 
sors shall be elected and installed, and in case of any vacancy in 
any of said offices such vacancies shall be filled in the manner 
prescribed by the Constitution and By-Laws already adopted by 
said Association, or as the same may, in conformity therewith,, 
be altered and amended by this corporation, and the present 
Constitution and Bv-Laws of said Association shall be the Con- 
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stitution and By-Laws of said corporation until the same shall 
be altered or amended by said corporation. All property, rights, 
and interests of said Association now held by any or either of the 
officers thereof or any person or persons for its use and benefit, 
shall, by virtue of this act, vest in and become the pro|)erty of 
the corporation hereby created, subject to the payment of the 
debts of the said Association. 

6. This act shall be in force from its passage. 
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Constitution and By-Laws 

AS ADOPTED AND AMENDED AT THE 

Ninth Annual Meeting of the Association 

Auigtast Srd-Stl:^, 1807 

WITH SUBSEQUENT AMENDMENTS 

PREAMBLE 

Whereas, the following Constitution and By-Laws were 
adopted by the unincorporated Association known as The Vir- 
ginia State Bar Association, at Virginia Beach, on the 6th day 
of July, 1888 ; and whereas, thereafter, in pursuance of the pro- 
visions of the same, a charter of incorporation for the said Asso- 
ciation was obtained from the Legislature of Virginia — to-wit, 
on the 28th of February, 1890, which incorporated into such 
Association all the members of the unincorporated Association 
which had met at Virginia Beach on July 6, 1888 ; and whereas, 
the said charter conferred upon the corporation the power to 
make and adopt a Constitution and By-Laws, but such right has 
not been heretofore formally exercised : 

Therefore, Be solved: 

1. That we, the Virginia State Bar Association, in conven- 
tion assembled at the Hot Springs of Virginia, on this, the 
3d day of August, 1897, being the same persons or their asso- 
ciates and successors who assembled at Virginia Beach on July 
6, 1888, and declared and called themselves the Virginia State 
Bar Association, do hereby formally adopt and accept a charter 
granted to William J. Robertson, R. G. H. Kean, and others, 
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in the name of the Virginia State Bar Association, by the Legis- 
lature of the State of Virginia, on the 28th day of February, 
1890. 

^. That we, as the Virginia State Bar Association, incor- 
porated as aforesaid, do hereby ratify and approve and adopt 
all the transactions of the Virginia State Bar Association here- 
tofore done and performed, as shown in the minutes and pub- 
lished proceedings of the same heretofore issued. 

3. That we, in the exercise of our corporate powers as afore- 
said, do hereby adopt the following Constitution and By-Laws 
for the government of the said Association: 



CONSTITUTION 



ARTICLE I. 

NAME. 

This Association shall be called *The Virginia State Bar 
Association.'' 

ARTICLE 11. 

OBJECTS. 

This Association is formed to cultivate and advance the 
science of jurisprudence ; to promote reform in the law and in 
judicial procedure ; to facilitate the administration of justice in 
this State; and to uphold and elevate the standard of honor, in- 
tegrity and courtesy in the legal profession. 

ARTICLE IIL 

MEMBERS. 

1. Active Members. — Those members of the Bar who attend 
the Convention at which this Association is formed, and who 



Digitized by 



Google 



136 VIRGINIA STATE BAR ASSOCIATION 

shall then and there subscribe to this Constitution and pay the 
admission fee, are hereby declared to be members of this Asso- 
ciation. 

Any member of the Bar in good standing, residing and prac 
tising in the State of Virginia, who shall have been at the Bar 
of this State at least one year, and any teacher in a regularly 
organized law school may become a member by vote of the 
Committee on Admissions, as may be provided in the By-Laws, 
and upon subscribing to this Constitution, or otherwise signify- 
ing in writing his acceptance of membership and paying the 
admission fee. 

2. * Honorary Members. — All judges of the courts of this 
State who are not eligible to membership under the preceding 
clause of this article, and the judges of the Federal courts who 
are entitled to sit in the United States Circuit Court of Appeals 
for the Fourth Circuit, are hereby declared to be honorary mem- 
bers of the Association, and shall continiie such during their 
terms of office and no longer. 

Honorary members shall not be eligible to any office in this 
Association, but shall be entitled, without the payment of fees, 
to all of its privileges and to participate in its proceedings, ex- 
cept such as may be had in connection with complaints against 
individuals which may be made in matters affecting the interest 
of the legal profession, the practice of the law, and the adminis- 
tration of justice. 

ARTICLE IV. 

OFFICERS. 

The officers of this Association shall be a president, five vice- 
presidents — one to be selected from each of the following five 
grand divisions of the State — viz. : The Southwest, the South- 
side, Tidewater, Piedmont, and the Valley — and a secretary 
and treasurer, whose duties shall be such as may be prescribed in 

*Amend€d August 5. IsftT—Vol. X, p. 71. 
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the By-Laws. They shall be elected at the annual meetings 
hereinafter provided for, except those first elected under this 
Constitution. 

They shall hold office from the adjournment of the meeting 
at which they are elected until the adjournment of the next 
succeeding annual meeting, except those first elected under this 
CJonstitution, whose terms shall commence ujx)n their electioTi 
and expire at the adjournment of the first annual meeting. The 
president and vice-presidents shall be ineligible for re-election 
imtil one year after the expiration of their terms of office. 

The offices of secretary and treasurer shall be filled by one 
person, who shall receive as compensation for his services the 
sum of three hundred dollars per annum, payable quarterly. 

All elections shall be by ballot. 

^ARTICLE V. 

STANDING COMMITTEES. 

There shall be the following standing committees of this 
Association, to be chosen as hereinafter provided, whose duties 
shall be such as may be prescribed in the By-Laws : 

1. Executive Committee, to consist of six members. 

2. Committee on Admissions, to consist of one member from 

each of the judicial circuits of the State. 

3. Committee on Legislation and Law Reform, to consist of 

five members. 

4. Judiciary Committee, to consist of five members. 

5. Committee on Legal Education and Admission to the Bar, 

to consist of five members. 

6. Committee on Library and Legal Literature, to consist of 

five members. 

7. Committee on Grievances, to consist of five members. 

8. Committee on Presentments, to consist of one member 

from each of the judicial circuits of the State. 

♦Amended AuRUSt 4. 1897— Vol. X, p. 67; amctidcd Augrust 7. 1901— Vol. XIV, pp. 10, 11,37. 
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9. Committee on International Arbitration, to consist of nine 
members, five of whom each year are to be selected from 
the same locality of the State, and three members to con- 
stitute a quorum of the committee. 

The members of the Executive Committee shall hold oflSce as 
may be prescribed in the By-Laws, and no member thereof shall 
be eligible for re-election until one year after the expiration 
of his term of oflSce. 

The members of all other standing committees shall hold 
office from the time of their appointment until the adjournment 
of the next succeeding annual meeting and until their successors 
are appointed. 

Such other standing committees as shall be deemed neces- 
sary may be provided for by the By-Laws. 

^ARTICLE VI. 

ELECTION AND APPOINTMENT OF STANDING COMMITTEES. 

The members of the Executive Committee, except those first 
elected under this Constitution, shall be elected at the annual 
meetings in the manner provided in the By-Laws. 

The President shall appoint all other standing committees as 
soon as possible after his election, and shall announce them to 
the Secretary, who shall immediately notify the persons so 
appointed. 

ARTICLE VIT. 

MEETINGS. 

This Association shall meet annually in the month of July 
or August, at such time and place as the Executive Committee 
may select, and those present at such meetings shall constitute a 
quorum. Such notice of the meeting shall be given as may be 
prescribed in the By-Laws. 

Special meetings may be called at any time by the Executive 
Committee, upon such notice as may be prescribed in the By- 

•Amended Augrust 7, 1901— Vol. XIV, pp. JO, 11. 87. 
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Laws ; and shall be called by said committee at any time upon 
the written request of twenty-five members, upon like notice. 
At a special meeting no business shall be transacted except such 
as is specified in the call therefor without the concurrence of at 
least four-fifths of those present; and at such a meeting forty 
members shall constitute a quonim. 

ARTICLE VIII. 

FEES AND FINES. 

The admission fee shall be five dollars, and the annual dues 
shall be five dollars, to be paid as jnay be prescribed in the 
By-Laws ; provided, that the admission fee shall be in lieu of the 
annual dues for the current year in which it is paid. No mem- 
ber shall be qualified to exercise any privilege of membership 
while his fees or dues remain impaid. 

ARTICLE IX. 

SUSPENSIONS AND EXPULSIONS. 

Any member may be suspended or expelled for misconduct 
in his relations to this Association, or in his profession, upon 
conviction thereof, in such a manner as may be prescribed in the 
By-Laws ; and all interest in the property of the Association of 
persons in any way ceasing to be members shall ipso facto vest 
in the Association. 

ARTICLE X. 

VACANCIES. 

In case of a vacancy in any office it shall be filled by appoint- 
ment of the Executive Committee until ^the next annual or 
special meeting; provided, that a vacancy in the office of Presi- 
dent shall be filled by appointment of one of the Vice-Presidents. 
In case of a vacancy in any committee it shall be filled by 
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ap|X)intment of the President until the next annual or special 
meeting. A person appointed to fill a vacancy shall hold the 
office until his successor is elected or appointed. 

ARTICLE XI. 

ANNUAT. ADDRESSES AND PAPERS. 

At each annual meeting the President shall deliver an address 
upon some subject to be selected by himself, in which he shall 
make such suggestions as to the work of the Association as he 
may deem proper. An address shall also be made by some law- 
yer of prominence, not a resident of the State, to be invited by 
the Executive Committee. And papers shall be read by not 
more than five members of the Association, to be selected by the 
Executive Committee, as prescribed in the By-Laws. 

ARTICLE XTI. 

AMENDMENTS. 

This Constitution may be amended by a two-thirds vote of the 
members present at any meeting; provided, that if it be an 
annual meeting, notice of the proposed amendment, subscribed 
by at least five members, shall be given on the first day of such 
meeting ; and, if it be a special meeting, a similar notice, simi- 
larly subscribed, shall be given in the call therefor. 



BY-LAWS 



PRESIDENT AND VICE-PRESIDENT. 

The President shall preside at all meetings of the Associa- 
tion; he shall deliver the annual address and perform all other 
duties required of him by the Constitution or By-Laws. In his 
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absence one of the Vice-Presidents shall preside, and, in the 
absence of all such oflScers, such person as may be called to the 
chair by the meeting. 

II. 

SECBETARY AND TKEASUBER. 

The person holding the oflSce of Secretary and Treasurer shall 
be charged with the following duties : 

1. He shall keep full and accurate minutes of the proceedings 
of all meetings of the Association, and of all other matters of 
which a record shall be ordered by the Association ; and he shall 
carefully preserve its archives and transmit them to his suc- 
cessor in office. 

2. He shall, with the aid and concurrence of the President, 
when by the latter deemed expedient, conduct the correspond- 
ence of the Association. 

3. He shall keep at aU times a complete and accurate roll 
of the members, officers and committees of the Association, Avitli 
their addresses ; he shall notify new members of their election, 
and officers and members of committees of their election or 
appointment. 

4. He shall, imder the direction of the Executive Committee, 
issue notices of all meetings of the Association, and in case of a 
special meeting, shall add a brief note of the object thereof. 

5. He shall, as Secretary, report to the Association at each 
annual meeting, giving a summary of his transactions during 
the preceding year, and an outline of the business which is to 
come before the Association at such annual meeting, so far as it 
relates to propositions or resolutions referred to any special or 
standing committee at the previous meeting. . And he shall be 
the keeper of the seal of the Association. 

6. He shall collect, and, under the directioii of the Executive 
Committee, disburse, deposit, or invest the funds of the Asso- 
ciation. 

7. He shall keep regular and accurate acounts in books 
belonging to the Association, which shall be open at all times to 
the inspection of any member of the Executive Committee. 
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8. lie shall report to the Executive Committee, whenever so 
required, the amount of money on hand or under his control, 
and any a impropriations or charges affecting the same. 

9. lie shall, as Treasurer, make a full and detailed report at 
each annual meeting, showing: (a) The receipts and disburse- 
ments of the preceding year, suitably classified; (fc) all out- 
standing obligations of the Association; and (c) an estimate of 
the resources and probable expenses for the coming year; and 
any suggestions he may think proper to make. 

10. He shall submit his said report and all his books, 
vouchers and papers relating thereto, to a committee to be 
appointed by the Executive Committee at its annual meeting, 
who shall audit and certify said report before its presentation 
to the Association. 

III. 

EXECUTIVE COMMITTEE. 

1. The members of the Executive Committee first elected 
under this Constitution shall forthwith divide themselves into 
three classes of two members each; the first class shall hold 
office for two years after the adjournment of the first annual 
meeting, the second class for one year after the adjournment of 
said meeting, and the third class until the adjournment of 
said meeting; at the said meeting, and, thereafter at each annual 
meeting, there shall be elected, by ballot, two members of said 
committee, to hold office for three years, and such additional 
member as may be necessary to fill vacancies, if any, to hold 
office for the unexpired terms of their predecessors. 

2. They shall have the general management of the affairs of 
the Association, and shall make such regulations and take such 
action, not inconsistent with the Constitution and By-Laws, as 
may be necessary for the protection of its property. 

»3. They shall audit all accounts against the Association, and 
no money shall be paid out of the treasury except upon a war- 
rant signed by their secretary and countersigned by tfieir chair- 
man. 
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4. They shall, as soon as conveniently may be after their first 
election under this Constitution, and thereafter as soon as con- 
veniently may be after each annual meeting, invite some lawyer 
of prominence, not a resident of this State, to make an address 
before the Association at its next annual meeting, upon some 
subject to be selected by the person so invited. And they shall 
at the same time select not more than five members of the Asso- 
ciation to prepare and read papers at the next annual meeting, 
upon subjects to be chosen by the persons so selected, or such as 
may be suggested by the committee. 

5. They shall, at least sixty days before each annual meeting 
of the Association, select a place and a time within the month 
of July or August for holding such annual meeting, and prepare 
a printed programme of the proceedings to be held thereat. A 
copy of such programme and a notice of such meeting shall be 
mailed to each member of the Association by its Secretary. 

6. They shall, at their annual meeting in each year, appoint 
a special committee of three members of the Association to audit 
and certify the accounts of the Treasurer before they are pre- 
sented to the Association. 

7. They shall secure the services of a stenographer to report 
the proceedings of each annual meeting. 

IV. 

COMMITTEE ON ADMISSIONS. 

1. All applications for membership in the Association shall 
be in writing, signed by the applicant with his full name, and 
addressed to the Committee on Admissions. The application 
shall be endorsed by at least two members of the Association 
not members of the committee, and by the member of the com- 
mittee from the circuit in which the applicant resides ; provided, 
that if the member of the said committee from any circuit have 
not registered at any annual meeting, or, having registered, shall 
have left the place where any annual meeting is held, it shall 
be the duty of the President of the Association, on the request 
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of the Chairman of the Committee on Admissions, or, in his 
absence, of any member thereof, to designate a substitute for the 
said absentee, with power to act during his absence, naming 
one from the appropriate circuit, if convenient, or, if not, any 
other member of the Association. 

2. If application be presented at a meeting of the committee, 
the vote thereon shall be by ballot, and every member present 
shall be required to vote; one negative vote in every five votes 
cast shall be sufficient to reject the applicant. 

3. If the application be presented during the vacation of tfie 
committee the method of proceeding shall be as follows: Upon 
its receipt by any member of the committee he shall forthwith 
refer it to the member of the committee from the judicial circuit 
in which the applicant resides, whose duty it shall be to dili- 
gently inquire as to the character and standing of the applicant 
and his eligibility to membership in the Association. If, upon 
such inquiry, he finds the applicant free from objection, he shall 
endorse the application favorably; otherwise he shall withhold 
his endorsement and communicate his reasons therefor in 
writing to the chairman of the committee, and forward the 
application to him. If the application be favorably endorsed it 
shall be referred to the chairman of the committee, and if favor- 
ably endorsed by him and four other members of the committee, 
including the member from the circuit in which the applicant 
resides, the applicant shall be declared elected, and the secretary 
of the committee shall notify the Secretary of the Association 
of his election. If the application bo returned unendorsed by 
the member of tlie committee from the judicial circuit in which 
the applicant resides, or if any member of the committee to 
whom it is referred refuse to endorse it, it shall be filed by the 
secretary of the committee until the next meeting of the com- 
mittee. At such meeting such application shall be disposed of as 
provided by section 2 of this article. K'o candidate rejected 
shall be again proposed within a year. 

4. Xo member of the committee shall disclose to any person 
the discussions, statements, or votes of any member thereof upon 
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any application for membership; nor shall the conmiittee's 
decision upon any such application be made known to any person 
other than the applicant. 

5. It shall be the duty of any member of the committee who 
has knowledge of any fact which, in his opinion, disqualifies the 
applicant for membership in the Association, if it be in a meet- 
ing of the committee, to state such fact to the committee, and if 
it be in the vacation of the committee, to withhold his endorse 
ment of the application and communicate such fact to the chair- 
man of the committee in writing. 

^>. The secretary of the committee shall keep, in a book pro- 
vided for that purpose, a record of all applications for member- 
ship in the Association, and shall preserve the originals of all 
applications among the archives of the committee. 



COMMITTEE ON LEGISLATION AND LAW REFOKM. 

1. It shall be the duty of the Committee on Legislation and 
Law Reform to scrutinize carefully all proposed changes in the 
law, to encourage and promote such as appear to be beneficial, 
and to check, as far as possible, all such as appear to be hasty 
or ill-advised ; and to consider and recommend to the Association 
such amendments of the law and of judicial procedure as will 
facilitate the administration of justice. 

2. It shall be their duty, if at any time they deem it advisa- 
ble, to cause a special meeting of the Association to be called for 
the pur])ose of considering pending or proposed legislation. 

VI. 

JUDICIARY COMMITTEE. 

It shall be the duty of the Judiciary Committee to carefully 
observe the practical working of our judicial system ; to suggest, 
invite, entertain and examine projects and suggestions for 
10 
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changes and reforms in the system, and to consider and recom- 
mend to the Association such action as they may deem expedient. 

VII. 

COMMITTEE ON LEGAL EDUCATION AND ADMISSION TO THE BAR. 

It shall be the duty of the Committee on Legal Education and 
Admission to the Bar to take into consideration the subject of 
legal education and other requisites for admission to the Bar, 
and to recommend to the Association from time to time such 
action as they may deem necessary to guard the approaches to 
the profession from persons unfit for membership therein by 
reason of character or preparation. 

VIII. 

COMMITTEE ON LIBRARY AND LEGAL LITERATURE. 

It shall be the duty of the Committee on Library and I^gal 
Literature to influence, and, if ]X)Ssible, to secure liberal appro- 
priations for the different libraries of the Supreme Court of 
Appeals, and wise disbursements thereof; to facilitate the con- 
venient use of said libraries by providing convenient catalogues 
of the same and seeing that pro])er rules as to the use of the 
same be adopted and enforced. They shall also have charge 
of the library of the Association whenever one shall be estab- 
lished. And they shall recommend to the Association from 
time to time such action as tliey may deem expedient. 

IX. 

COMMITTEE ON GRIEVANCES. 

1. It shall be the duty of the Committee on Grievances to 
hear all complaints against members of the Association, and 
also all complaints which may be made in matters affecting the 
interests of the legal profession, the practice of the law and the 
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administration of justice, and to report thereon to ttie Associa- 
tion, with such recommendations as they may deem advisable; 
and in behalf of the Association institute and carry on such pro- 
ceedings against offenders and to such extent as the Association 
may order. 

2. *Whenever any complaint shall be preferred against a 
member of the Association for misconduct in his relations to the 
Association, or in his profession, the person or persons pre- 
ferring such complaint shall present it in writing to the Com- 
mittee on Grievances, subscribed by the complaining party, 
plainly stating the matter complained of. If the committee are 
of opinion that the matters therein alleged are of sufficient 
importance, they shall cause a copy of the complaint, together 
with a notice of not less than five days of the time and place 
when the committee will meet for the consideration thereof, to 
be served upon the member complained of, either personally or 
by leaving the same at his place of business during office 
hours, properly addressed to him ; and they shall cause a similar 
notice to be served on the party presenting the complaint. At 
the time and place appointed, or at such other time as may be 
named by the committee, the member complained of may file a 
written answer or defence, and the committee shall proceed to 
the consideration of the case upon such complaint and answer, 
or upon the complaint alone if no answer is interposed. 

The complainant and the member complained of shall each be 
allowed to appear personally and by counsel. The witnesses 
shall vouch for the truth of the statements on their word of 
honor. The committee may summon witnesses, and if such wit- 
nesses are members of the Association, a neglect or refusal to 
appear may be reported to the Association for its action. 

The committee, of whom at least three must be present at 
the trial, except that a less number may adjourn from time to 
time, shall hear and decide the case thus submitted to them, and 
shall determine all questions of evidence. 

If they find the complaint, or any material part of it, to be 
true, they shall so report to the Association, with their recom- 



'Ameuded August 4, 1897— Vol. X, p. 67. 
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mendation as to the action thereon, and, if requested by either 
party, may in their discretion, also report the evidence taken 
or any designated part thereof. 

The Association shall thereupon proceed to take such action 
on said report as they may see fit, provided only that no member 
shall be expelled unless by the vote of two-thirds of the members 
present and voting. 

3. *\Vhenever specific charges of fraud or unprofessional 
conduct shall bo made in writing to the Committee on 
Grievances against a member of the Bar not a member of the 
Association, or against a person pretending to be an attorney or 
counsellor-at-law practicing in this State, said charges shall be 
investigated by the Committee on Grievances; and if, in any 
such case, said committee shall report in writing to the Execu- 
tive Committee that, in its opinion, the case is such as requires 
further investigation or prosecution in the courts, the Execu- 
tive Committee may appoint one or more members of the Asso- 
ciation to act as prosecutor, whose duty it shall be to conduct 
the further investigation or prosecution of such offender, under 
the instructions and control of the Committee on Grievances. 

The reasonable disburbeinents of the Committee on Griev- 
ances for expenses incurred in any such investigation or prose- 
cution may be paid out of the funds of the Association imder 
the direction of the Executive Committee. 

All the foregoing proceedings shall be secret, except as their 
publication is hereinbefore provided for, unless otherwise 
ordered by a majority of the Committee on Grievances present 
at the investigation, or, on an appeal, by a vote of a majority 
of the Association present at any meeting. 

4. "^Tt shall be the duty of any member or members of this 
Association, \i]K)n the request of the Chairman of the Executive 
Connnittoe or the Chairman of the Committee on Grievances, to 
prosecute any case of professional misconduct occurring in his 
or their circuit, without compensation, though his or their 
expenses shall be paid by the Treasurer of the Association. 



♦Amended August H, IftOl— Vol. XIV, pp. 1(», U, 87, 40. 
f Amended July 6, 1K9H— Vol. XI, pp. 17, »?. 
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COMMITTEE ON PBESENTMENTS. 

It shall be the duty of the Committee on Presentments, and 
of each member thereof, diligently to inquire, and true present- 
ment make, of all such matters as may come to their knowledge, 
apparently offending against the ethics of the profession. No 
person shall be presented through prejudice or ill-will, nor shall 
any be left unpresented through fear or favor; but whenever 
apparently authentic reports of unprofessional conduct or of 
evils in the administration of justice shall be brought to the 
knowledge or attention of the committee or of any member 
thereof, it shall be their duty to present the same to the Com- 
mittee on Grievances in the manner required by Article IX. 
of the By-Laws. 

XI. 

COMMITTEE ON PUBLICATIONS. 

It shall be the duty of the President, on the first day of each 
annual meeting, to appoint a special committee of three mem- 
bers, to be known as the Committee on Publications, whose duty 
it shall be to determine which of the papers read at such annual 
meeting should be published with the reports of the Association, 
as hereinafter provided. 

XIT. 

COMMITTEE TO RECOMMEND OFFICERS. 

It shall be the duty of the President, on the first day of each 
annual meeting, to appoint a special committee of five members, 
whose duty it shall be to consider and recommend to the Associa- 
tion suitable persons for officers and members of the Executive 



♦Adopted August 7, 1901— Vol. XIV, pp. 10, 11, »7. 
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Committee to be elected at such meeting; but the Association 
shall not be confined to the election of the persons so recom- 
mended. 

XIII. 

GENERAL POWERS AND DUTIES OF STANDING COMMITTEES. 

Except as otherwise expressly provided, each standing com- 
mittee shall have the following powers and be charged with the 
following duties : 

1. Organization. — They shall organize immediately upon 
their appointment, or as soon thereafter as possible, by electing 
one of their members as chairman and another as secretary. 
They may adopt regulations for their own government and pro- 
ceedings, not inconsistent with the Constitution and By-La'ws, 
and subject to revision by the Association. 

2. ^Meetings. — They shall meet annually on the day pre- 
ceding the annual meeting of the Association; special meetings 
may be called by the chairman of any committee, whenever in 
his opinion it may be necessary or advisable, and shall be called 
by him upon the written request of a quorum of the committee. 
At any meeting of any standing committee, other than the 
Committee on Admissions, three members shall constitute a 
quorum ; and at any meeting of the Committee on Admissions 
five members shall constitute a quorum. 

3. Records and Archives, — It shall be the duty of the secre- 
tary of each committee to keep full and accurate minutes of each 
meeting of the committee, and, under direction of the chairman, 
to conduct its correspondence, and to carefully preserve iU 
archives and transmit them to his successor in oflSce. 

4. Voting by Correspondence. — They may, by correspondence, 
consider and vote upon any matter which might properly come 
before them in meeting. Such correspondence shall be carefully 
preserved by their secretary, and a minute thereof entered upon 
his records. 

5. Annual Reports. — They shall report to the Association at 
each annual meeting, giving a summary of their proceedings 

•Amended August 4, 1897— Vol. X, p. G7. 
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since the last annual meeting, except such as they are prohibited 
from making public, and making such suggestions relative to 
their several departments as they may deem proper. 

6. Printing Reports in Advance. — When any such report 
contains any recommendation for action on the part of the 
Association, it may, in the discretion of the committee, be 
printed in the manner in which the annual reports are required 
to be printed, and a copy thereof mailed by the Secretary of the 
Association to each member thereof at least fifteen days before 
the annual meeting at which such report is proposed to be 
submitted. 

XIV. 

ADDRESSES AND PAPERS. 

The annual address of the President shall be made on the 
first day of the annual meeting immediately after the Associa- 
tion is called to order by the Chairman of the Executive Com- 
mittee. The address of the person to be invited by the Execu- 
tive Committee shall be made at the morning session of the 
second day, and the reading of papers or essays shall be on the 
same day, or at such other time as the Executive Committee 
may determine. 

XV. 

PUBLICATION OF ANNUAL REPORTS^ ADDRESSES AND PAPERS. 

All papers read before the Association shall be lodged with 
the Secretary. The annual address of the President, the reports 
of committees, and all proceedings at the annual meetings shall 
be published in the annual reports of the Association ; but no 
other address made or paper read or presented shall be pub- 
lished, except by order of the Committee on Publications or of 
the Association. 

Extra copies of reports, addresses and papers read before the 
Association, not exceeding two hundred copies of each, may be 
printed by order of the Committee on Publications for the uso 
of authors thereof. 
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The annual reports shall be published by the Secretary, under 
the direction of the Executive Committee, and a copy thereof 
delivered to each member of the Association. 

XVI. 

CURRENT YEAR. 

The current year of this Association shall commence with th« 
1st day of July of each year, and end with the 30th day of the 
following June. 

XVIT. 

COLLECTION AND NON-PAYMENT OF FEES AND DUES. 

The admission fee (except from those persons declared to be 
members by Article III. of the Constitution) shall be payable 
to the Treasurer within thirty days after notification of election ; 
and any member who shall fail within that time to notify the 
Treasurer of his acceptance of membership and pay the admis- 
sion fee shall be deemed to have declined membership, and can- 
not thereafter become a member except by being again regularly 
elected. 

*The annual dues shall be payable to the Treasurer on or 
before the 1st day of September of each year, beginning with 
the 1st of September, 1889. If any member shall fail to pay 
said dues when payable, the Treasurer shall immediately for- 
ward to such delinquent member an extract from this By-Law, 
with notice that if his default shall continue for thirty days his 
name will be reported to the Executive Committee ; which may. 
if said dues be not paid on or before the 1st day of January fol- 
lowing, order the name of such member to be stricken from the 
rolls, and he shall thereupon cease to be a member of the Asso- 
ciation. But upon his written application, satisfactorily explain- 
ing such default, and the payment of all dues to the date thereof, 
the Executive Committee may reinstate any such member who 
has been droT)ped from the rolls by virtue of this By-Law. 



-Amended July «, iHftS— Vol. XI. pp. in. 1». 
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XVIIL 

RESIGNATIONS. 

Ally iiicmber may resign at any time upon the payment of 
all dues and charges to the Association, including his annual 
dues for the current year in which resignation is tendered ; pro- 
vided, there be no charges for misconduct pending against such 
member. 

From the date of the receipt by the Secretary of a notice of 
resignation, with an endorsement thereon by the Treasurer that 
all dues have been paid, as above provided, the person giving 
sueli notice shall cease to be a member of the Association. 

XIX. 

TJMITATION OF DEBATE. 

No member shall be permitted to speak more than twice on 
any subject, and in debate no speech shall exceed five minutes in 
length. 

XX. 

ORDER OF BUSINESS. 

At each annual meeting the order of business shall be as 
follows: 

1. Call to order by the Chairman of the Executive Com- 
mittee. 

2. Opening Address of the President. 

3. Appointment of Committee on Publications. 

4. Appointment of Committee to Recommend Officers. 
r». Reports of the Secretary and Treasurer. 
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G. Keporta of Standing Committees: 
(a) Executive Committee. 
(6) Committee on Admissions. 

(c) Committee on Legislation and Law Reform. 

(d) Judiciary Committee. 

(e) Committee on Legal Education and Admission to the 
Bar. 

(/) Committee on Library and Legal Literature. 

(g) Committee on Grievances. 

(h) Committee on International Arbitration. 

7. Miscellaneous Business. 

8. Report of Committee to Recommend Officers. 
0. Election of Officers. 

10. Election of Members of Executive Committee. 



XXL 



AMENDMENTS. 

These By-Laws may be amended at any annual meeting of the 
Association by a vote of two-thirds of those present ; provided, 
that written notice of the proposed amendment shall be given 
on the first day of such meeting. 



Digitized by 



Google 



APPENDIX 



1903 



Digitized by 



Google 



Digitized by 



Google 



Digitized by 



Google 




WALTER CLARK 



Digitized by VjOOQ IC 



" Old Foes with New Faces." 



ANNUAL ADDRESS 

BY 

Hon. WALTER CLARK, of Raleigh, N. C. 

Chief Justice of the Supreme Court of North Carolina 

Mr, President and Gentlemen of the Virginia State Bar Association: 

Your distinguished Senator, John W. Daniel, in opening his 
address to your body last year said: " It is a great honor to be 
invited to address the Virginia State Bar Association.'' I 
appreciate that honor and make my acknowledgments. I 
give you one and all the greetings of fraternity. 

Lavryers and Virginians: In both capacities I feel very near 
to you. There is a mystic tie which binds all lawyers together, 
wherever and under whatever circumstances they may meet. 
If there are but two there is straightway an argument and if 
they are a thousand, there is still fraternity and good fellowship. 

I was tempted to say "Fellow-Lawyers,'' but I remember 
that a well known gentleman, in an address at the banquet 
in honor of the Centennial of the United States Supreme Court, 
began by saying " Fellow-Lawyers — for we are all lawyers 
here," and then glancing at the row of justices, added with a 
bow, "except the judges." However, one of them got even 
with him, for I find that Justice Brewer, in an address before 
the American Bar Association, at Detroit in 1895 (Vol. XVIIL, p. 
453), used these words, "It would be a blessing to the profession 
and to the community as well, if some Noachian deluge would 
engulf half of those who have a Ucense to practice law." But 

(157) 
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then he is an appointive and life-tenure judge, who has not 
retained the elbow touch of judges who remember the kindly 
support of comrades into whose ranks they may one day return, 
and who, for both reasons, are averse to setting a precedent 
for drowning out half of the profession at a dip. 

I confess to having always felt satisfaction in knowing that 
when our Saviour denounced, " Woe, unto you also, ye lawyers, 
who lade men with burdens grievous to borne, and ye your- 
selves touch not the burdens with one of your fingers,'' and that 
when the evangelist spoke of "a certain lawyer who stood up 
tempting Him," there was no reference to our profession. 
The only law at that time was the Mosaic law. The law stu- 
dents then, unlike those of this day, studied theology. If there 
is any inherited damnation to be imputed on account of those 
incidents, it is not our profession that falls heir to it. Besides, 
whoever heard of one of our lawyers refusing to lighten his 
client of any burden. 

Then, too, as Virginians, you are my next-door neighbors. 
The first governor North CaroUna ever had. Governor Drummond, 
one of your governors did us the honor to hang — and the two 
States have hung together ever since. Drummond, after the 
expiration of his office, moved over here and got into some sort 
of rebellion, a spirit which lingered long in your atmosphere. 
Being captured and brought before Governor Berkely, the 
latter said, "Mr. Drummond, I am happy to see you. I had 
rather see you than any other man in Virginia. Mr. Drummond, 
you shall be hanged in half an hour.'' — and he was. But our 
Governors were not then chosen by our people, but were sent to 
us and we had Governors to burn in those days — if anybody 
had chosen to do it, instead of hanging them. We had half a 
dozen rebellions and chased two or three Governors out of the 
province before our colony was forty years old. Senator Daniel 
in his address last year boasted of Virginia having had a rebellion 
100 years before the Revolution. Why, along about that time, 
it was the only kind of government we had. North Carolinians 
from that day down to this, have been the easiest people in 
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the world to govern, if you will only let them boss the job 
themselves. Our people have never specially resented your 
executing our first ex-Governor, but you will note that the 
historic remark of a most friendly nature, by one of our later 
Governors, was made by him to the Governor of the State 
south of us. 

There are no States in the whole Union, whose people have 
been more closely connected by ties of blood, of intermarriage 
and close identity of interest and political views than North 
Carolina and Virginia. Owing to the nature of our coast, our 
commercial dealings have been largely with Virginia towns, 
and Norfolk, Petersburg, Richmond, Lynchburg and Danville 
have not only absorbed much of our trade, but many of our 
people have gone to swell the prosperity of those thriving cities. 

Before the Revolution, North Carolina sent a regiment to 
Winchester to your aid under charge of Col. James Innes, who 
assumed, by seniority of rank, command of the forces, George 
Washington being second in command. During the long and 
doubtful struggle for independence, the two States stood 
shoulder to shoulder, as they have done ever since. In the long 
civil contests down to 1861 their views on all great questions 
were the same. Together your people and ours went down into 
the deep waters of the great and never to be forgotten struggle 
of 1861-5, and together you went through the hell of Re-con- 
struction, and to-day you stand together,, with recollections 
of conmion sufferings and common sacrifices, redeemed, regen- 
erated and disenthralled by the irresistible might of our race 
and rejoicing in the beneficent light of Anglo-Saxon civiUzation 
and Anglo-Saxon supremacy. 

When in 1861, Virginia called for aid, we poured our troops 
like an Alpine torrent across your southern border. During * 
those four eventful years, whose memory shall never be forgotten, 
your soil was baptized and sanctified by the blood of our sons 
as well as yours. Your valleys echoed to the tread of our march- 
ing colunms and to-day your moimtains cast their morning 
shadows and their evening shades across the graves where 
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sleep North Carolina's gallant dead. There is not an historic 
spot of those four years, which is not a household word in my 
State. There is not a stricken field, where rest not the remains 
of some whose names are preserved in loving memory by North 
Carolina firesides. Can we do ought than love the soil of Vir- 
ginia, when it has received the blood of our best and bravest 
and when the very names of her battlefields recall the brightest 
and most glorious recollections of our history. 

Lawyers and Virginians, I feel that I am not a stranger in 
a strange land. In boyhood, I knew your valleys and your 
mountains well. With your sons, I have forded the Potomac 
at midnight, and when the battleflags were tossing amid the 
smoke of battle, I have seen your brave sons move forward to 
the harvest of death. I have heard the shriek of the shell as 
they burst over your devoted towns and cities. I have seen 
the flames in which went up to heaven your homes and fire- 
sides, a willing offering to the cause you loved so well. Among 
Virginians and on Virginia soil, I feel that I am home again and 
in the bosom of my friends. 

Hooker eloquently said, " Of Law there can be no less acknow- 
ledged than that her seat is the bosom of God, her voice the 
harmony of the world; all things in heaven and earth do her 
homage, the very least as feeling her care and the greatest as 
not exempted from her power." He was, however, speaking 
of law in its broadest sense. Municipal law is usually defined 
as "a rule of civil conduct prescribed by the supreme power 
in the State, commanding what is right and prohibiting what is 
wrong." But since what the supreme power commands is 
necessarily right from the standpoint of legality and what it 
prohibits is wrong, it would be more correct to say simply that 
^ law is the will of the supreme power in the State. What is that 
Supreme Power? That is the question always debated and 
never more acute than now. A free country is one where public 
opinion is the supreme power and where the will of the majority 
faithfully formulated by the public servants freely chosen is 
duly executed. As Edmund Burke once said, "The people 
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may be deceived in their choice of an object, but I can scarcely 
conceive of any choice they can make to be so mischievous as 
the existence of any human force capable of resisting it/' 

The history of man has been one continuous struggle to obtain 
control of the law-making power for whatever person or party 
could obtain the mastery could impose, and they have imposed 
their will upon the weaker, making the labors and toil of the 
latter contribute to the ease and comfort of those who made 
the law. Reduced to its last analysis, the historj^ of mankind 
has been the story of economic struggle among men for a wider 
feeding ground, a greater share of the comforts and the luxuries 
of life. The law at any given time is the record of what the 
stronger have decreed in their own interest. The greatest 
good to the greatest number is the foundation principle of a 
republic. 

In the dawn of history, brute force, backed by an army paid 
out of the plunder of the unfortimate, kept the many under 
subjection and the army was aided in this work by the ministers 
of superstition, paid in like manner. These in later times 
alternately frightened the ignorant by the terrors of hell or 
soothed them with promises of compensation in another world 
for the hardships experienced in this. 

As the next evolution, the highest class forced the despot 
to admit them to participation in the sharing of the wealth 
produced by the masses and became hereditary nobles. From 
time to time, the great mass of toilers have groaned and moved 
uneasily beneath their burdens, like ICnceladus beneath Etna. 
Hence there have been insurrections, changes of dynasties, 
conquests, which last were usually a change of masters. 

Then there came our own movement a little over a century ago 
tq abolish the whole unnecessary load, king, nobles. State church, 
special privileges, all, and men thought they were free. But 
the burden was not merely in names, but in the thing itself 
and when under the name of trusts, monopolies and corporations, 
the same control is exercised in giving to the few the earnings 
of the many, humanity has found in the opening of the Twen- 
11 
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tieth Century, that we have Jigain before us the same fight, 
old as history, of the few attempting to appropriate to their own 
pleasure and gratification tlie wealth created by the toil and 
the agony of the many. 
We have the same 

Old Foes niih Neiv Faces, 

Let us contrast that which ha.s been with that which is. On 
the banks of the Nile stand the Pyramids. To build one of 
those P3Tamids cost the unrequited labor of 360,000 men for 
twenty years. We know that it took 2,000 men three years to 
carry a single stone from Elephantine to Sais. Records which 
have come to light in the last few years corroborate these state- 
ments of the old historian (Diodorus Siculus) and show that 
these men toiled under the lash with no return save barely 
enough leeks, onions and bread to keep them alive. When all 
was done, the completed work was approi)riately a tomb, useless 
for all time, save to gratify the desire for fame of some now 
nameless king. Thus was squandered away the lives and 
labor of the people. The palace of Versailles, cost th(» lives of 
another 100,000 men to minister to the vanity of a later king 
and earth and its history have been marred by many another 
memorial of like nature. 

On the same river Nile, further up at Assouan, in this present 
year, another great w^ork has been completed. It is a great 
dam a mile and a quarter long, which bars the rushing river and 
preserves the waters to be led by irrigating ditches to fructify 
the soil and add many milHons of acres to be tilled by the hus- 
bandman. It is not an idle tomb to gratify a tyrant's insenate 
vanity, no lash swung over the backs of imwilling laborers 
and they received their modest wages in due season. Modern 
machinery lightened the expense and millions were spent in a 
work that will furnish subsistence to an increased population. 

But is there much change? British soldiers took and hold 
Egypt that British millionaires may receive dividends on 
Egyptian bonds bought at a discount, and the laborer is left the 
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barest necessities of life. The Assouan tlain increases the 
available territory and the number of laborers who may toil 
for the l)ondhol(lers. The tribute is collected with more hu- 
manity and more decency and modern intelligence has supplied 
the means by which the laborer may create greater wealth. 
The net profit of the labor goes not to Pharaoh, but to the 
British bondholder. He has his vanities to gratify, his own 
method of squandering the product of a nation ^s labor, which 
the British aiiny and the British government collect and bring 
to him. His pet vanity does not happen to be a pile of rock 
in the desert as a tomb. 

But as regards the fellaheen by the Nile, wherein is their 
condition substantially different in this year of grace from that 
of their nameless ancestors, wiio bowed their backs and toiled in 
poverty and pain that a privileged few should live in luxury in 
the thirtieth or thirty-second century before Christ? What alle- 
viation of toil, how much nearer the enjoymerit of a fair share 
of the product of his own labor, has the passage 6i fifty cen- 
turies brought to him in Egj'pt, w^ho creates by his toil the good 
things of life? 

And do you know, my brethren, that countless thousands 
in this fair Union of ours are asking themselves a similar cjues- 
tion this day? When they look upon a million-dollars-a-year 
salary to a Steel Trust President and hundred-thousand-dollars 
salaries to many others; when they see the palaces, the steel 
yachts, the appliances and luxuries of countless wealth, which 
are daily flaunted before those who created but do not enjoy 
that wealth, and then turn to their own squalid surroundings, 
they are debating the justice of the present distribution of wealth, 
for all wealth is produced and can be produced by labor only. 
Whatever is unjust must perish. These men are not Egyptian 
fellaheen, and when they demand they will not be denied. There 
is no higher power in this land than the will of the people when 
they make up their mind. It is wisdom, the highest wisdom, to 
discuss, not put out of sight, these social problems, and aid if we 
can towards a just solution, for solved they will be, in some 
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way. The present arrangement can not and will not abide. 
Henry George well said, " To educate men who must be con- 
demned to poverty, is but to make them restive; to base on a 
state of most glaring social inequality political institutions 
under which men are theoretically equal is to stand a pyramid 
on its apex/' A milHon bayonets can not support such a 
pyramid upon their points. 

"Ill fares the land to hastening ills a prey 
Where wealth accumulates and men decay." 

But it has never been the accumulation of wealth that has 
brought ills to any people, nor caused men to decay. The increase 
of wealth should bring progress and development, a better fed, 
a better housed, a better educated, a more leisured and a nobler 
race. But the unequal distribution of that wealth, its accumula- 
tion in a few hands, leaving the mass of wealth producers in 
poverty and neglect — it is this that has always brought down 
great empires and destroyed great nations. 

The Persians, a noble mountain race, increased in wealth and 
developed their great conquered territories. When by the law- 
making power that wealth was permitted to accumulate in the 
hands of a few noblemen, 30,000 Greeks under Alexander 
doubled up the vast empire like a paper bag. 

When the Roman Peace brooded over the countries around 
the Mediterranean, population and wealth nmltiplied, being no 
longer destroyed in tribal wars. But property passing after- 
wards into a few hands, the number of the people decreased 
till the barbarians of the frozen North burst through the depleted 
Roman legions and sweeping over vast tracks where the people 
had ceased to breed, laid the civilization of a thousand years 
in the dust. The historian tersely tells us " Latijundia perdidere 
Italiam'' — "Great estates destroyed Italy." 

Out of the wreck, rose new kingdoms, dukedoms, countships. 
The leaders took the lands as hereditary nobles, placed their 
followers thereon as tenants, the conquered inhabitants as serfs 
and called in the aid of religion to strengthen by its influence 
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over the minds of men, the terror which carnal weapons had for 
their bodies. Again and again the subject masses moved un- 
easily beneath burden of king, knight and priest. In one 
blinding flash of light there came the French Revolution. It 
was the retribution for a thousand years of oppression and wrongs 
uncounted. As Carlyle said, it was "Truth clad in hell-fire." 
It was a revolution led and controlled by the upper middle 
class. The working class had slight hand in it, except to 
a small extent in the year 1793. A few thousand heads fell 
beneath the guillotine. Of this crime, aristocratic writers have 
made the most, writing for aristocratic readers, but the sober 
truth is that all the executions by the guillotine in the Revolu- 
tion added together did not equal half the number put to death 
unjustly, or starved to death, by oppression in any one year 
of the two preceding centuries. The permanent reforms brought 
about by that great upheaval have affected the whole world. 
Mankind would still be on a far lower level if the French Revo- 
lution had uot ocurred. 

The greatest soldier of the modern world climbed to power 
on the shoulders of the Armies the Republic had created. As 
long as he was democratic, France acquiesced. But, when 
forgetting the source of his power, he took a daughter of the 
Hapsburgs to wife, thus announcing his adhesion to the past, 
the French people withdrew their support and, when banded 
kings again pressed him, he fell. The army restored him in 
1815, but the people were no longer with him and he fell again, 
never to rise. In 1830, 1848 and in 1870 the French people 
again and again returned to their Republican faith, till now, 
neither the army or banded sovereigns dispute the popular will. 

In England in 1215, the nobles won from the sovereign the 
right to share in the product of the toiling masses. Near the 
close of the reign of Elizabeth, the middle classes, restive under 
the exactions of monopolies granted by the crown, demanded 
their abolition. The wise okl queen knew when to yield. She 
yielded and died with her crown on her head. A struggle be- 
tween the upper middle class on one side and the crown and 
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nobility on the other, broke out half a century later and Charles 
the First, not knowing how to yield, lost his head. Twelve years 
later his son making the concessions his father should have made 
was restored but his brother, James II., not keeping faith, again 
lost the kingdom which was henceforth ruled by the upper 
class, jointly with the nobility and the king. That was the 
purport of the "glorious Revolution of 1688." In 1776, we 
resolved to abolish all special privileges and all government in 
the interest of the few, to do away with king, nobles, privileged 
classes and put the government in the hands of the whole people. 
Our example moved the French leaders of thought and accele- 
rated the French Revolution. The excesses and atrocities of 
that Revolution, aided by the centuries of national hostility 
to the French, kept back the popular feeling which had been 
created in England by our success. In 1832, the form of the 
English Monarchy was saved by the monarchy, the nobility and 
the gentry abdicating their rule m favor of a government by the 
people. Since then England lias been, in all but name, a Repub- 
lic. Its government is by a committee of the majority party 
in the lower House of Parliament. The King is a name only, 
with a big salary, and the House of Lords is a mere survival from 
other times, without practical power. Throughout the ci\alized 
world all kings now hold their positions only by sufferance, save 
in Russia, where the government is a machine, a bureaucracy, 
held in place by the army, with a powerless Czar and a restless 
people. 

This brief recital of facts, known to you all, will serv^e to show 
that history has been a long economic struggle by -the wealth 
producers and that civilization has been exactly measured by 
the successive rise of the different strata of society to power. 
First the king was absolute, then the nobility forced him to 
admit them to share in the enjoyment of the wealth created 
by the toilers, then the upper middle cla.ss, and then the lower 
middle class forced admission and then nominally the whole 
people were admitted to a partnership in government. I say 
nominally, for nowhere have the real wealth producers, the 
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toilers, actually asserted their full weight, for had they done so, 
they would have been the government, being more numerous 
than all other classes. The labor Unions, the boycotts, the 
strikes in this coimtry, the casting by the Socialists in Gennany 
at the June election this year of more than 3,000,000 votes* 
being more than a third of the whole vote cast, demonstrate 
that the creators of wealth are determined now to have a larger 
share of the wealth created by their labor. 

Simultaneously with this movement, we see the reactionary 
movement to aggregate all wealth into the hands of a few 
multi-millionaires. These, as of old, give themselves aliases. 
Formerly their aUases were Duke of so an so, Marquis, Earl, 
Viscount, Baron, Count, Prince. That old world nmmmery is 
played out. Now, one takes the alias of "Standard Oil Co.,'' 
another "The American Steel and Iron Co.," the "Pacific Rail- 
way," "The American Tobacco Co." and so on. 

Which force will win? These "old foes with new faces," 
these new claimants to appropriate the wealth of the nation to 
their own uses; these successors of those who have l)een repu- 
diated by every nation in turn, or will the new forces of orga- 
nized labor win? The conflict is on and is irrepressible. The 
vast mass of the nation outside of the two opposing lines look 
with doubt and distrust upon the labor organizations, for they 
do not know yet how far they will go. This intermediate mass of 
the nation is opposed to the trusts and to all rule by corporations. 
If convinced that organized labor meditates no attack upon 
the rights of private property, and no control of government 
in their own special interests, but that each man shall be free 
to own and enjoy that which he has honestly earned, then 
labor and the great bulk of the people, the farmers, the mer- 
chants, the professions (outside of those employed by the 
trusts) may unite and terminate the predominance which is 
given in practice, though not in our form of government, to 
aggregated, consolidated wealth. Napoleon said that an " army 
went on its belly." meaning that the first problem in war was 
the feeding of the fighters. So whetever power controls the 
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distribution of wealth and decides the comfort, the sustenance, 
the material welfare to be allotted to the masses is the real 
government. That power is not at Washington, nor at your 
State Capitals. All legislation against the power of trusts has 
proved nugatory. The real government of this country to-day, 
in this respect, is in the hands of these last who have shown them- 
selves stronger than the law. So in Rome, the standards and 
the coins bore the superscription, "The Senate and the Roman 
People,'^ and there were Consuls and a Senate and other repub- 
lican forms, unimpaired, long centuries after the real govern- 
ment had been centred in the Pretorian Cohort and its chief. 

By reason of the vast improvements in machhiery, a laborer can 
now often produce twenty times as much as formerly, sometimes 
fifty times as much, in some cases 200 times as much or even 
1,000 times. The skilled laborer is entitled to a fair share of this 
increased product. As a rule, he is not getting it. The con- 
sumer too, is entitled to a fair share in the reduction of the cost 
of production. He is not getting it. The vast bulk of profit 
caused by the introduction of machinery and of modern im- 
provements is confiscated to the benefit of a bare handful of 
men, by the combination of capital into trusts and great corpo- 
rations. The chief beneficiaries, the multi-millionaires, number 
less than 10,000. Their dependents, their families, their 
hirelings may possibly foot up a total of half a million. There 
are eighty millions on the other side. How long will this state 
of things last? It only exists now till the public can be satis- 
fled as to the best way to destroy the system without injury 
to the established rights of property and to our other constitu- 
tional guarantees. 

The earnings of the United States Steel Co., the Standard 
Oil Co., and two or three other trusts last year, as reported by 
themselves, were 11-20 of the total increase of wealth in the 
whole covmtry and there are 200 smaller trusts to satisfy before 
the consumers and producers, the great body of the people can 
share in the annual increase of wealth. Every man is entitled 
to the advantages given him by his superior diligence and ability, 
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but every one knows that Carnegie's $200,000,000; Rockefeller's 
$400,000,000: Morgan's $100,000,000 have not been obtained 
in that way, but by methods which have stripped countless 
thousands of their fair share in the vast annual increase of wealth. 

Owing to machinery, we far surpass all preceding ages in the 
creation of wealth. In the just distribution of this increase our 
methods are defective to the last degree, and nowhere more 
so than in this country. We are suffering from Economic Indi- 
gestion in its most aggravated form. In all history, whenever 
the body politic has suffered from such ills, if other relief did 
not come, political convulsions and revolution have followed. 

By the statutes of the United States (1890, ch. 647) and of 
probably every State in the Union, Trusts are illegal and their 
officers indictable. In not a single instance has a trust been 
broken up by the enforcement of a statute. This shows that 
while the popular will has forced its expression by Congress and 
the State Legislatures, there is a power greater than the law. 
Plain as is the Federal statute, this part of the country has 
known of but one attempt to enforce it. Then the district 
attorney, a brave, honest and able man, was on the point of 
convicting the American Tobacco Co., when he suddenly re- 
ceived a telegram from the Attorney-General to come to Wash- 
ington. There he found the Attorney-General closeted with 
the general counsel of the trust and a United States Senator 
from that State. On the demand of these two, the Attorney- 
General ordered a 7iol pros to be entered, which the District 
Attorney refused to obey till the order was put in writing. 
The Senator had made himself solid with the people by voting 
publicly for the statute to make trusts indictable. Then 
through the back door of the temple of justice he protected the 
trust from punishment under it. Similar scenes have doubt- 
less occurred elsewhere. There nmst have been strong pressure 
to prevent prosecution all these years. The lawlessness of great 
wealth is felt daily, yet its owners are the first to denounce any 
lawlessness when directed against themelves, by appeal to the 
Injunctive process of the courts and by calls on the Executive 
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'for troops. The trusts and great corporations alone are privi- 
leged to disregard the law! 

In an assemblage of lawyers, can we do better than to discuss 
this anomaly, this imperium in imperiOy which uses the law for 
its own protection, but does not obey the law. We may c-on- 
sider 

1st. What methods this lawless wealth uses, 

2nd. ITpon what does it rely to maintain its supremacy over 
the law, 

3rd. By what, means can it be subjected to the control of the 
laws. 

The mere formation of great corporations is no ground for 
complaint. Indeed, large corporations are often beneficial 
when they effect economies enabling them to place the manu- 
factured article in reach of the consumer at a reduced price 
without reducing the price paid for the raw article in the hands 
of the producers. Great aggregations are due to the natural ten- 
dency of the age. They do not necessarily mean greater indi- 
vidual fortunes. When, however, great aggregations of capital 
seek to secure still larger returns by forcing out competition 
and thus enabling them to reduce prices to the producer of the 
raw material and to raise prices to the consumer, they place 
their hands upon the very throat of the people and by illegal 
and forbidden methods gather larger revenues than government. 
It is these last, the monopolies fixing prices^ which crush the 
life out of the people. 

One of the great agencies and perhaps exclusive of the tariff, 
of which I need not speak, the greatest agency by which trusts 
attain this power is by railroad favoritism. A\'e know that it 
was shown in a legal trial that a great railroad, system charged 
the Standard Oil Co. ten cents for service for which they charged 
all others thirty-five cents and not only that, but the extra 
twenty-five cents collected out of the latter was paid over to 
the Standard Oil Co., as a bonus! When those thus discrimi- 
nated against, built a pipe line, the railroad put down rates so 
low that its general manager testified that the receipts from oil 
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transportation would not pay for axle grease on its cars. Then 
when the pipe line w as forced out, prices went back. 

This and similar instances, familiar to you all, tell how the 
Standard Oil and similar Trusts have confiscated the property 
of thousands. The American Tobacco Company have syste- 
matically pursued the same course. Wherever it found a man 
or a company occupied in seUing or manufacturing tobacco, it 
would sell its goods at a lower price, or even give them away, 
till the competitor was destroyed and then immediately prices 
to the tobacco raiser would go down and prices to the consumer 
would go higher. This is simply robbery of both clasvses. It 
destroys besides competition and with it opportunity for liveli- 
hood to thousands. 

This is probably the most common method of oppression 
used by those irresponsible aggregations of capital who ust^ the 
corporate powers given them by the public to the detriment 
of their creator. Last year the American Tobacco Company 
failing to crush out the Imperial Tobacco Company in this 
mode prices went up. Then they combined, ahd prices are 
now put down below the cost of production, that the farmers 
shall pay back w^hat they got by last year's competition and 
more. 

Another most prolific source of illegal accumulation has been 
the evasion by trusts and great corporations of the payment 
of a fair share of taxation to the support of government. Their 
great influence has enabled them to do this nearly everj^where 
and thus to throw upon all others an undue share of the in- 
creasing burdens of government. The Federal income tax, 
which was held constitutional for a century would have realized 
about $100,000,000 a year, but it was suddenly set aside by the 
change of view of one judge (who had previously held it consti- 
tutional) antl thus that sum was transferred from those best 
able to bear taxation and placed upon those least able to bear 
it. In the ten years since that decision the people at large have 
lost, and aggregated wealth has gained one thousand million 
dollars by this change of vote by one judge, a high price to pay 
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for the exercise of irresponsible power by a public servant in 
whose selection the pt^ople had no voice! A dissenting opinion 
in that case stated forcibly that the decision was a long step 
towards "a sordid despotism of wealth." Then in not half a 
dozen States probably are the great corporations assessed at 
the fair value of their franchises and other property. Several 
years ago public opinion forced the creation of Railroad Com- 
missions to make just assessments of railroad franchises and 
property and regulation of their changes. But the expectation 
has been futile. In nearly half a dozen States, not more, 
there has been an approximation to just taxation and a regu- 
lation of rates, but in no case has it been due to a Railroad Com- 
mission. The Supreme Court of United States in the railroad 
tax cases, 92 U. S., 601, speaking through Judge Miller, laid 
down the simple rule for the valuation of corporation property, 
"the market value of the bonds plus the market value of the 
stock,'' but how many corporations are thus assessed? The 
producing masses are made to pay for them the tax on the un- 
listed difference, just as they make good out of their scanty 
earnings the taxes great wealth should pay on its income. In 
Wellman v. R. ff., 143 U. S., the highest court in the Republic 
has said that if the railroad charges were reduced to rates that 
would earn four per cent, on the net value of their property the 
courts could not interfere. But what Railroad Commission 
has seen fit to give the people the relief authorized by these two 
decisions? To cite but two instances: 

You remember the mandamus brought by the brave little 
school teacher in Chicago, Catharine Goggin, to compel a just 
valuation of the property of thirteen corporations alleged to be 
worth $235,000,000, and which had been assessed for less than 
half a million. The court (191 111., 528) held that the just nile 
was that laid down by Judge Miller (92 U. S., 601) already cited, 
i. e., " the market value of the bonds plus the market value of 
the stocks." After appeal by the corporations, one company, 
through its counsel, appeared before the court and offered to 
dismiss its appeal if its assessment was put at $39,000,000. This 
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is a fair sample of what injustice the masses suffer and what may 
be done by one determined person. 

In my own State, in 1890, the railroads gave in the cost of their 
property to the Census Bureau at $151,000,000 and the same 
year listed its value for taxation at $12,000,000. The public 
at large of course had to make up the tax the railroads should 
have paid on the unlisted difference. When after many years 
delay, the Railroad Commission modestly raised the valuation 
to $40,000,000, a Federal judge was found to enjoin it, but the 
farce was so broad the injunction was finally dropped. 

It would be highly amusing (if the public were not paying 
hundreds of thousands dollars for the play) to see the low valua- 
tion corporations place upon their property for taxation and 
the higher valuation put by them on the same property to 
prevent regulation of rates. There is a railroad which runs 
through your State and ours. When your people were seeking 
to compel that Company to charge lower rates, their high 
officials filed affidavits that the road was worth $40,000 to 
$50,000 per mile and entitled to earn interest on that sum. In 
our State when the same road was assessed a little over $12,000 
per mile for taxation, its officers got an injunction from a 
Federal judge (as I have said), on the ground that it was too 
high. Reference is made to the railroads in this connection 
because they are the greatest of all trusts, the transportation 
trust, the control of which has now been reduced to a half dozen 
men practically. But time fails me to go through the long 
catalog of injustices, which the masses suffer at the hands of 
great aggregations of wealth. 

The methods by which they mauitain their supremacy over 
the law is as long. I can only refer to those most prominent and 
best known. 

Some years ago the trusts thought of strengthening their 
hold by educating young men into their views. This was advo- 
cated in a memorable speech before the American Banker's 
Association. Vast donations were soon thereafter given to 
found sundry universities and colleges and to obtain control 



Digitized 



by Google 



174 ANNUAL ADDRESS 

of others. The experiment has not been a startling success, 
for the graduates have been soon educated out of their artificial 
ideas by contact with the public and their native good sense. 

The next attempt has been, recognizing the supreme power of 
public opinion, to pervert it by control of the press. They have 
acquired most of the great dailies and latterly the country news- 
papers and the religious press have not been entirely passed 
over. But this shrewd American people have been quick to 
discern which editors are "led captains^' and but recently, the 
anti-trust candidate was elected mayor in one of our greatest 
cities with every newspaper but one against him, and in two 
other great cities the anti-trust candidate was chosen with every 
paper without exception retained against him. The vast body 
of the press have stood by the cause of the people — to their 
eternal honor be it said — notwithstanding the bitter competi- 
tion of their subsidized opponents. The effect has been not to 
mislead the people but the trusts, who deceived by the tootings 
of their own horns, are ignorant of popular determination and 
purposes. 

Another well known method of lawless wealth is to procure, 
wherever they can, the nomination to office, bj^ ^ach political 
party, of those subservient to their views. This is cheaper and 
safer than backing either party, and then,w'hichever side triumphs, 
they have friends in office. Their greatest stronghold of course, 
is in the powerful lobby which they maintain at Washington 
and eveiy State capitol. 

Their control of a large part of the press, with which they 
mahitain touch through a Press Bureau, amounts to no great 
deal, for abuse from that source has become a certificate of 
integrity to a public man with the masses. But their influence 
through their lobby and the selection of those in office — especi- 
ally powerful where the office is appointive — has been very great. 

One trust, and one only, I believe — the Bagging Trust — has 
been destroyed and that was done by the farmers themselves, 
who resorted to a boycott, the same weapon our ancestors used 
against British tea and the stamp act. Our North Carolina 
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people are resorting just now to the same resource, a boycott, 
against the American Tobacco Co., which has brought greater 
financial losses upon them than war, famine and pestilence. It 
is too soon to predict what their success will be, but much can 
be expected from so patriotic and determined a people. 

Then, too, when the binding twine trust oppressed the people 
of Kansas, they obtained protection by the Governor changing 
the penitentiary temporarily into a binding twine factory. And 
the State of Texas, having also a Governor in sympathy with the 
masses, did put in force her statutes which ran some of the trusts, 
among them the Standard Oil Trust, out of that State. But in 
view of the public opposition to trusts and the numerous and 
fierce statutes against them, marvellously little has been done 
to shake their control. 

Since secret influences have prevented, so far, the execution 
of any criminal statute against the trusts we may well ask what 
remedies can be resorted to in this country where the people 
should be the government and can be everything if they will it. 
Even constitutions are their handiwork and can be abrogated 
or changed at their sovereign pleasure. 

From Aristotle down it has been conceded that great inequal- 
ities of wealth are dangerous, especially in Republics. Justice 
Brown, of the United States Supreme Court, in his address to 
the American Bar Association CAm. Bar Asso., 1S93, p. 241) 
struck at the motive underlying these vast accumulations by 
advocating a modification of the Statute of Wills, so that no 
one could devise to one of. his children or any other person more 
than a fixed sum provided by law — he suggested one million 
of dollars. He pointed out that on the continent of Europe, 
certainly wherever the principles of the Code Napoleon obtain, 
no one can dispose by will of more than a child's part of his 
estate. While every one has a natural right to his own earnings, 
he has, as Mr. Blackstone says, no right to direct its disposition 
after he goes hence, and each country settles the devolution of 
property by its own Statute of Wills, of Descent and Distribu- 
tions. These statutes can be modified or repealed at will in 
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each State. Indeed, it is only comparatively recently (27 and 
32 Henry VIII.) that Englishmen have been empowered by 
statute to dispose of land by will at all. If by such statutes, 
only a fixed sum, as suggested by Justice Brown, shall be made 
disposable by will, or permitted to go to the heirs at law and 
next of kin, with provisions against the evading of the statute 
by large gifts during life, and directing that all the surplus shall 
go into the State Treasury in reduction of taxation, the evil of 
vast accumulations would cease. In England, the e\'il is 
already largely met by a heavy and progressive income and 
inheritance tax, from, which that country derives one-third of 
its annual revenue. In some cases these combined taxes in 
England, Australia and some other countries amount to twenty 
per cent, of very large estates, while sparing small ones alto- 
gether. No tax could be more greatly to the public benefit 
or be more easily borne, or collected with less expense. It is 
competent for any State to shape its statutes on this subject at 
will. There would be smaller inducement to oppress the public, 
if the bulk of the accumulations derived therefrom, beyond 
a fixed sum, must go to the public at the death of. the accu- 
mulator, to lighten taxation. 

As to the Trusts themselves, different remedies are applicable. 
The gigantic Steel Trust could doubtless be suppressed, or made 
harmless competition, by repeal of the tariff on the articles 
it uses and sells, and by taking away the transportation favors 
by which it has thriven. The destruction of transportation 
discriminations and just taxation of its property with -appro- 
gressive income tax would abate tlie vast Oil Trust. Indeed, 
the modification of the tariff in the particulars by which any 
specified trust thrives, added to a fair property taxation, a 
progressive income tax and an effective prohibition of railroad 
favors to one shipper over another, woukl destroy probably 
nine-tenths of the trusts. 

By a federal tax of ten per cent, upon State Banks of iss^ie — a 
perfectly legitimate business — they were totally destroyed. Certainly 
the same means can he used to destroy the TrustSj xohich are UlegaL 
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A small franchise tax could be levied on smaller corporations, 
increasing in per cent, according to increase in the size of the 
corporations — in short, a progressive or graduated franchise 
tax. This can be made so heavy as to make watering stock 
unprofitable, and by the same means destroy or prevent those 
large aggregations Which are detrimental to the public welfare. 
There will be peculiar justice in applying to their destruction 
the taxing power which (in the shape of tariffs) has contributed 
so greatly to their growth. 

AA'here the trust, like the Standard Oil, the Tobacco Trust 
and some others have also grown by reducing prices to destroy 
competition a "pawl and ratchet" statute forbidding them to 
put back the selling price whenever a jury shall find that the 
reduction was made to destroy competition, would be effective 
to prevent such oppression. 

As to the Whiskey Trust, it may be well doubted if any better 
remedy, or indeed, any better regulation of the sale of liquor, 
can b(» found than the Dispemary. It originated in Sweden, 
which was then the most drunken country in Europe. It was 
a success there, reducing drunkenness and crimes resulting 
therefrom to a minimum, besides bringing in a large revenue to 
reduce taxation. It was adopted then, with like results, in 
Nonvay, in Switzerland and elsewhere and finally in South 
Carolina. It has been adopted, to public satisfaction, in many 
parts of North Carolina. 

If the pending boycott of the Tobacco Trust fails and the 
progressive income tax, heavier on large than on small receipts, 
also fails, we can remember that the Tobacco Trust could not 
enter France, Austria or Italy, because in those countries all 
tobacco is sold by the government. Our former system of free 
manufacture and sale by every one is preferable of course, but 
if the Tobacco Trust will reduce all manufacture and sale to 
be possible only by one party it is better that this one party 
should be the government rather than the Tobacco Trust. 
The government would restore fair prices to the farmer, based 
upon the size of the crop, reserving to the government as in 
12 
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France and other countries, only a fair profit for revenue and 
even that profit will go to reduce the weight of taxation and 
not to swell the estates of a few multi-millionaires, as now. 

But there are some trusts, which from the very nature of the 
business they pursue are necessarily monopolies. These should 
be taken over and operated by the government only and in the 
interest of all. Such are lighting, water and street transporta- 
tion, which an increasing number of mimicipalities own and 
operate as trustees of the public. Of the same nature are rail- 
roads, which were originally built, owned and operated by the 
State in North Carolina and many other States. The consoli- 
dation of railroads, till now the entire system throughout the 
Union is practically controlled by half a dozen men, demon- 
strates both that the government can operate them and that 
it can not safely trust such vast power to a few hands. 

This country has been slow to desire government ownership 
even to the extent of taking over the trunk lines, though gov- 
ernment ownership of railroads prevails in all other great coim- 
tries, save England. Our people preferred government control 
of railroads and decreed it by enacting an Inter-State Com- 
merce Commission and many State Railroad Commissions. 
After many years' trial, government control of railroads has been 
a failure. Every attempt to tax them fairly, to regulate their 
rates and to require safeguards for employees or the public, 
or to assert any legal control whatever by the law, has been 
resisted and often successfully. The railroads have gone into 
I)olitics and have their representatives in each of the great 
departments of government. We are much nearer raihx)ad 
control of government than government control of raihx>ads. 
By their discriminations and favors, they are, together with 
the tariff, the two foundations upon which other trusts repose. 

The telegraph, too, originally belonged to our postoflSce de- 
partment, as both telegraph and telephone do in all other great 
countries, England included. In them you can send a telegram 
from any point to any other for ten or twelve cents, and in 
^me countries the government charges six dollars or nine 
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dollars per annum for the use of the telephone. In this 
country, the telegraph rates are such that though, as congres- 
sional investigation showed, the stockholders of the Western 
Union have never paid in but $545,000 in cash that company 
is capitalized at $120,000,000, besides having paid dividends 
all these years. There is no reason why our people should have 
paid the enormous sums accumulated by the telegraph and 
telephone companies, when the government could have saved 
the public these sums by operating them as a part of the post- 
office, as all other civilized countries have done. Then in all 
other countries, but ours, the postoffice operates a parcel post, 
delivering packages, up to 11 poimds in weight, even by rm^l 
mail delivery, for 6 cents up. The express company monopoly 
has defeated all propositions of the kind here. We know from 
official reports, that the raihoads charge the government for 
annual rental of postal cars double the cost of building the cars, 
and that they charge for freight on mail in addition, eight times 
what they charge the express companies for hauling the same 
weights. Four presidents and several postmaster-generals have 
recommended the return of the telegraph to the postoffice and 
the adoption of European parcels post and postal sa^vings banks, 
but in vain. In short, we have the most antiquated postal 
system among civilized States. The Review of Revieios for this 
month, says that oiu* postal system, " which ought to be the best 
in the world, is falling behind that of almost all civilized coun- 
tries ♦ * * * because private interests which absorb half 
the postal revenues are much more influential at Washington 
than is the public demand for a better service on a better basis.'' 
The sole remedy is government operation through the post- 
office, of telegraph, telephone and parcels post and ownership 
of its own postal cars. 

The postal scandal, which of late has attracted so much 
public attention, did not take from the public altogether as 
much as the pubUc loses in any one hour by the excess in trust 
charges in operating these functions over and above what the 
charges would be if operated by our postoffice, as in other coun- 
tries. 
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The newspaper trust levies annually two and a half millions 
dollars on the press by excessive prices for blank paper. Were 
that amount levied by the government to lighten other taxation, 
indignation would know no boimds. It is paid to trust mag- 
nates and not a whimper is heard. Are we the same people 
who resisted a stamp tax on paper because not levied by our 
consent? 

We are told that the i>eople are opposed to government owner- 
ship. They would be if the former state of things could be 
restored, but the trusts and great corporations have demon- 
strated that this can not be done. The only resource is, in 
matters of monopoly to replace the trust which is exploiting 
the public to make millionaires by a bigger trust, the govern- 
ment, of which the people will be the beneficiaries and not the 
victims, and in which e>{^ry citizen will be a stockholder. When 
the Coal Trust shut down, Pierpont Morgan said he had no 
power to intervene, but when schools began to close for want 
of coal, an omnious growl went up. A democratic State Conven- 
tion met and a democratic candidate for president introduced a 
resolution for government ownership of coal mines. It passed 
like a clap of thunder. The trust magnate promptly found he 
had power with the coal barons. He hastened to Washington. 
The President found he had power, without any statute, to 
appoint a board of arbitration and the chief demands of labor 
were granted. Government ownership of those things which 
are essentially monopolies is probably closer at hand than we 
think. 

The people are yet all powerful. When aroused, reUef from 
trusts will be demanded and what the American people demand 
there is no power beneath the skies to refuse them. Bayonets 
and injunctions can move only by their permission and in en- 
forcement of their will. 

Justice Brown, in Scott v. Donald, 165 U. S., at p. 106, spoke 
of the "dangerous inflexibility of the United States Constitu- 
tion." It is 125 years old and ill suited in some respects to the 
needs of to-day. The people have long since changed its presi- 
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dent, elected at third hand, by electors chosen by State legisla- 
tures, into a president elected by themselves. They will, also, 
beyond question, change a plutocratic senate and a life tenure 
judiciary, into officials chosen by themselves and representing 
their will. The people are not the creatures of the Constitution, 
but the Constitution is the creature of their hands. They have 
changed it and will change it again at their sovereign will. 

It was not by accident that Virginia gave to the world George 
Washington and Thomas Jefferson, two of the world's greatest 
men. A great man is but the highest expression of the will 
and intelligence of the people among whom he lives. If your 
ancestors had not thought and felt as Washington and Jefferson 
thought and felt, your ancestors had not put them forward and 
they would not have been prepared and ready at the critical 
moment to lead the greatest movement of the ages. 

Jesus Christ came from a people by whom, and, at a time 
when, he was not imderstood or appreciated. This is one of 
the strongest proofs of his divinity, for in all history, no other 
great prophet or leader has, like him, come forth out of any 
Nazareth, but has always been the condensed and highest ex- 
pression of his day and generation. 

This people and this time are seeking true men and great 
leaders to express their views. The breed of noble men is not 
yet exhausted in our coimtry. We yet look with hope to the 
salvation of our Israel. 

Would that some power could roll back the stone from the 
mouth of the sepulchre and call forth the spirit of the mighty 
dead, whose mortal remains sleep on Vernon's slope. Would 
that the angel of the resurrection could sunmion from Monti- 
cello's side the people's friend, who led our nation's untried 
feet along the paths of popular government. Among these 
valleys and mountains, in the Virginia they loved so well and 
served so faithfully, surely something of the spirit that once was 
theirs loves still to dwell. 
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Some Philosophy of the Law and 
of Lawyers 



Gentlemen of the Virginia State Bar Association: 

To the ever pervading consciousness that he has been treated 
from time inmiemorial as the public servant of mankind, may 
be attributed the influence which lawyers have wielded in the 
trend of civilization, the formation of constitutional governments 
and the establishment of the well nigh universal freedom of the 
present age. 

The genius of mechanical skill, guided by the exact sciences, 
has enabled the craftsman to bring forth in the domain of physi- 
cal appliances, inventions which have astounded, and are still 
astounding, the world; but it is the moral philosopher who must 
explore the universe of abstract thought and blaze for the human 
rac(^ the paths of peace, of happiness and of universal freedom; 
and these, at last, are but the paths of the law. 

With that sublime egotism and arrogance which to-day per- 
vades the mighty race to which we belong, we are prone to assert 

( 1S3 ) 
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that we are at the climax of materialistic greatness as well as 
of abstract thought. As to the former none can deny the truth 
of this assertion ; in this direction it is a day of colossal achieve- 
ment; but we must remember that inore than twenty centuries 
ago there were in the south of Europe enlightened people whose 
environment forced them into the highest order of philosophy 
and metaphysical thought. Acknowledging no code of inspired 
morals; having no organized school of theologj'^; casting off arbi- 
trary kings and rulers, their wise men came forward to solve, 
by the divine power of intellectual reasoning, the two great 
problems of the human race — how they should live and be gov- 
erned in this world, and what the mode of existence in the un- 
known realms of eternity. To accomplish one there must be 
law, to solve the other, man must be shown to have the immortal 
spark of Deity. Thus hand in hand the great moral philosophers 
of that age of abstract thought taught us not only how to live, 
but how to die. To solve these two great questions, the applica- 
tion of no principle of exact science could render assistance. 
Man then must fall back upon his own being; his innate per- 
ceptions of abstract, right and wrong. These subjects furnished 
then the loftiest conceptions of the intellect; for in any age meta- 
physical inquiry knows no bounds as long as the mind is satisfied 
to work on itself. 

In this search for truth is it any wonder that the eloquent 
Athenian declared the law to be the invention and gift of the 
gods; that Cicero said it was coeval with the Divine intelligence; 
"the right reason of Supreme Jove:" that Tribonian so admired 
the virtues of Justinian, his gracious master, as to affect a pious 
fear that he, like Elijah and Romulus, would be translated to 
heaven alive. 

But the intellects of these great men had no regard for the 
sacredness of human life — no regard for individual liberty, 
without which there has never been and can never be, substan- 
tial government. While Plato and his master were constructing 
in their brains the Republic, a marvelous creation of morals 
and theoretical government, there was not one day during the 
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whole of their lives, when the fortune, the good name, the per- 
sonal existence of any considerable man was safer then than it 
would afterwards have been at Constantinople or Cairo under 
the very worst forms of Turkish rule. With a sycophant to 
accuse, a demagogue to prosecute, a fickle, selfish, necessitous 
court — in fact, no court at all, only a conmiission of some hun- 
dreds or thousands from the public assembly sitting in the 
sunshine, directly interested in the cause — to pronounce judg- 
ment, neither the life nor the liberty of any man, however good 
or great, was secure.' 

Without formal accusation, Cicero could denounce and drive 
to desperation a colleague in the councils of a Republic; Caesar 
could be stabbed to death in the portals of the Senate; the throat 
of Cicero coukl be cut in his own door, his tongue pierced with a 
needle in the hands of a furious woman; his "head and hands 
sent to the triumvirs in witness that there was no longer a single 
living and formidable tongue to plead for the antique virtue, 
the repubUcan glories of Rome." -^ 

Then came the gathering darkness; then came that long night 
of twelve centuries, from the horrors of which a considerate God 
has veiled us. Still Hume tells us that during this decline of 
ancient learning, when the philosophers were universally infected 
with superstition ami sophistry, and the poets and historians 
with barbarism, the lawyers clung to their literature, maintained 
the same good sense in their reasoning, and the same purity in 
their language and expressions. 

I do not wish to be understood as underrating the legal insti- 
tutes of the ancients. So far as they relate to the contractual 
rights between man and man, the imperial or civil low, in theory, 
is unsurpassed, and, whatever pride we may have as an English- 
speaking race, to this extent ancient law became our law. 

In treating of law w^e are prone to deal with it as affecting the 
individual alone and not nations, forgetting that it is found 
that nations, as well as men, must be governed by law; and it 



1 Rufus Choate. 

25 Vol. World > Best Orations, 1169. 
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seenis at last that the great difference between ancient and 
modern governments is that the latter guarantee, with special 
care, life and personal liberty. 

Viewing French character, relating to the affairs of govern- 
ment, as we are taught to do from history, we can scarcely credit 
the established fact that her lawyers and philosophers first made 
the analysis of the various powers of State, which is now the 
accepted political doctrine of the civilized world. It was Mon- 
tesquieu who found the palladium of a free government, as 
opportune as the statute which fell upon the city of Troy, when 
he made analysis of the essential branches which form the 
balancing power of such government. Said he: "There would 
be an end of everything were the same man, or same body, 
whether of nobles or of the people, to exercise these three powers: 
that of enacting laws, that of executing the public resolutions, 
and of trying the causes of individuals. '* Voltaire, a born icono- 
clast, affected at one time no admiration for Montesquieu, but 
when the latter had given to the world his immortal work upon 
the "Spirit of the Laws,'' he declared: "The human family had 
lost its title deeds; Montesquieu has found them and restored 
them to their owner.'' Others have written the law of nations, 
but Montesquieu wrote the law for nations. Professor Maine 
in his Popular Government, says: "It may be confidently laid 
down, that neither the institution of a Supreme Court, nor the 
entire structure of the Constitution of the l^nit^d States, were 
the least likely to occur to anybody's mind before the publication 
oi Esprit des Lou^^ Just what influence the Spirit of the 
Laws had on the British people cannot be accurately traced, 
for Montescjuieu took what is called the P]nglish Constitution 
as his standard; to use his own expression, as the "mirror of 
political liberty;" but at that very time England had no written 
guaranty, and has none yet, that her judiciary is self-existing 
and absolutely independent. Only five years after that remark- 
able book of Montesquieu appeared, Blackstone, in his law 
lectures at Oxford, stated that, "with us, therefore, in England 

1 Popular (lovemnient, 2\>^, 
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this Supreme power is divided into two branches: the one the 
legislative, to-wit: the parliament, consisting of the King, lords 
and commons; the other executive, consisting of the King alone.'* 
Recently a distinguished American jurist said that, "To the 
average Briton, the term constitution would signify that body 
of poUtical maxims or fundamental principles upon which a gov- 
ernment is founded, and by which it is conducted. By British 
constitution he would understand certain general principles of 
government to be discovered in ancient customs, or practices, 
or found in old charters and statutes." ^ 

Mr. Bryce, in his "American Commonwealth," says that the 
march of democracy in England has disposed the English writers 
to "ask for a court to guard the British constitution, forgetting 
that Britain has no constitution, in the American sense, and 
never had one, except for a short space under Oliver Cromwell. 
The strongest court that might be set up in England could affect 
nothing so long as Parliament retains its power to change every 
part of the law, including all the rules and doctrines that are 
called constitutional." 

While England has no constitution in the American sense, 
creating these balancing powers of government, her institutions 
have resolve<l themselves into these three distinct elements of 
free government. In the stubborn warfare of her subjects for 
the reign of law and liberty, they have exacted charters from 
kings, forcing them to become the servants of the people. The 
courage and tremendous intellectual force of such men as Ix)r(ls 
Hardwick and Mansfield separated the judiciary from the inter- 
ference of the populace, the king or the parliament. When, 
however, America was discovered there was no nation in exist- 
ence where indiindual freedom was secure, or where civil liberty 
was guaranteed — for the law, the youngest of the three great 
guardians of mankind, was then but an infant. Still it grew, 
waging an unecjual warfare with its enemies, until in the eigh- 
teenth century it rose a mighty giant, holding in its right hand 
the ruler, in its left the legislator, it commanded: "Tyrants, 
know thy place! I proclaim the freedom of mankind!" 

* Judiee Lurtiin '- iwldrew liefore the Ohio State Bar AftMoriation. 1900. 
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It would appear to be trenching on the domain of superstition 
to declare the belief that America was reserved, on purpose, for 
so many ages, wherein for humanity to complete the mighty 
structure of constitutional freedom. But the result will justify 
this sentimental assertion. When this country ended its proba- 
tionary state of confederation by its successful revolution, it 
was left in a state little less than anarchy; but there then lived 
in these infant republics a school of political philosophers whose 
matchless intellects were directing the course of human progress. 
Time and again have I heard men wonder at the wisdom of these 
immortals. The great crises which mark the trend of human 
progress, have never yet failed to bring forth intellects fitting 
the occasions. As the formati^-e period of the English language, 
fiu^nishing new channels for thought, brought forth the thinkers 
of the Elizabethan era, so the formative period of free govern- 
ment brought forth the political philosophers of America. Tell 
me, my friends, what is all this but intellectual and moral 
evolution? 

Recently a \vise man of our profession has said : " The greatest 
institutions of man are the products of evolution. They attain 
full stature step by step. Schemes for government are not an 
exception, and our great national constitution, confessedly the 
noblest of them all, is in most respects but a product of evolution, 
the fruit of hundreds of years of battle and conflict for the 
security of liberty under law."' 

Was it anything but this unyielding law of the universe that 
forced the establishment of this Republic of Republics? 

Treathig of the influence of the French philosophers on free 
government, Professor Maine, in his Ancient Law, says: "The 
American lawyers of the time, and particularly those of Virginia, 
appear to have possessed a stock of knowledge which differed 
chiefly from that of their English contemporaries in including 
much which could only have been derived from the legal litera- 
ture of continental Europe. ****** 

The American lawyers, in thus prominently and emphatically 

1 Ju<lfte Lurton's address before the Ohio State Bar AsHoeiation, 1900. 



Digitized 



by Google 



JUDGE SAMUEL (\ GRAHAM 189 

affimiing the fundamental equality of human beings, gave an 
impulse to political movements in their own country, and in a 
less decree in Great Britain, which is far from having yet spent 
itself; but beside this they returned the dogma they had adopted 
to its home in France, adorned with vastly greater energy, and 
enjoying much greater claims of general reception and re- 
spect." ' 

The constitutions of the different American States, having 
embodied the essential elements of free government, their coiu*ts 
did not exist long before it became necessary for them to defy 
the legislative power by declaring void laws which contravened 
the constitutions of the States. 

To a Virginia court belongs the distinction of furnishing the 
first reported case in America annulling the act of a legislative 
body on the grounds of its unconstitutionality. 

It was the case of the Commonwealth v. Colony decided in 
November, 1782.^ It happened to be a case of great import- 
ance, involving the life of three men who had been convicted 
of treason in the general court and sentenced to death. The 
statute under which they were convicted prohibited the execu- 
tive branch of the government from granting a pardon in such 
cases, imtil the General Assembly determined whether such 
persons were objects of mercy and ordered accordingly. One 
branch of the Assembly, the House of Delegates, ordered the 
pardon of the condemned men, and sent Patrick Henry with the 
resolution to the Senate, which refused to conciu*. When the 
Attorney-General moved the court for execution of its judgment, 
Caton and his unfortunate companions pleaded the pardon 
granted by the House, and the case was adjourned by the gen- 
eral court to the Court of Appeals, for novelty and difficulty. 
Judge Wythe delivered the opinion of the court, from which I 
beg to give some extracts. He says: 

"Among all the advantages which have arisen to mankind 
from the study of letters, and the universal diffusion of knowl- 
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edge, there is none of more importance than the tendency they 
have had to produce'^discussions upon the respective rights of 
the sovereign and the subject, and upon the powers which the 
different branches of government may exercise. For, by this 
means, tyranny has been sapped, the departments kept within 
their own spheres, the^citizens protected, and general liberty 
promoted. But this beneficial result attains to higher perfec- 
tion when those who hold the purse and the sword, dififering 
as to the powers which each may exercise, the tribunals who 
hold neither, are called upon to declare the law impartially 
between them. * * * * Whenever traitors shall be fairly 
convicted, by the verdict of their peers, before the competent 
tribunal, if one branch of the legislature, without the concur- 
rence of the other, shall attempt to rescue the offenders from 
the sentence of the law, I shall not hesitate, sitting m this place, 
to say to the General Court, Fiat justitia, mat coelum: and to 
the usurping branch of the legislature, you attempt worse than 
a vain thing; for although you cannot succeed, you set an ex- 
ample which may convulse society to its center. Nay more, 
if the whole legislature, an event to be deprecated, should attempt 
to overleap the bounds prescribed to them by the people, I, in 
administering the public justice of the country, will meet the 
united powers at my seat in this tribunal; and, pointing to the 
Constitution, will say to them, here is the limit of your authority, 
and hither you shall go, but no further." 

This decision seems to have been submitted to without ques- 
tion, but it was not the case with most of the States, whose 
courts had asserted their power over legislative acts; and prob- 
ably this may be accounted for upon the accepted testimony 
of history, that the men of Virginia, who were in public Ufe at 
that time, were statesmen, and were thoroughly versed in the 
philosophy of popular government. In August, 1784, the 
Mayor's Coiirt of the City of New York declared a State law 
void because it involved a conflict with a treaty of the United 
States. This action created excitement, and the court was 
denounced by public addresses and the public press. In 1786 
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the legislature of Rhode Island passed a law emitting paper 
money and compelling its acceptance as the equivalent of gold 
or silver at a rate fixed by the act. The court held this statute 
to be unconstitutional, and the judges who participated were 
summoned before the bar of the legislature and threatened with 
impeachment and removal. 

When the convention, which framed the Constitution for the 
United States, assembled, the wise men who composed it were 
thoroughly familiar with these past occurrences. A study of 
their debates show with what marked unanimity they agreed 
that the danger of free government lies in the encroachment 
of the legislative body, and their ingenuity was taxed to counter- 
vail this admitted danger. The Supreme Court of the United 
States had its birth in this wisdom and deliberation. Neither 
in ancient or modern history was a model for this august tribimal 
found. The forms of all the Republics the convention examined 
were found to contain in their creation the seeds of their own 
death, none of them having a self-existent tribunal to stand as 
arbiter between political bodies and between man and man. 
Mr. Bryce says, " It is therefore hardly an exaggeration to say 
that the American Constitution, as it now stands, with the mass 
of fringing decisions which explain it, is a far more complete 
and finished instrument than it was when it came fire-new from 
the hands of the convention. It is not merely their work, but 
the work of the judges, and most of all one man, the great Chief 
Justice Marshall.'* 

In the celebrated case of Cohens v. Virginia, Chief Justice 
Marshall declared that, "The propriety of intrusting the con- 
struction of the constitution, and laws made in pursuance thereof, 
to the judiciary of the Union, has not, we believe, as yet, been 
drawn into question. It seems to be a corollary from this politi- 
cal axiom, that the Federal courts should either possess exclusive 
jurisdiction in such cases, or a power to revise the judgments 
rendered in them by the State tribunals. If the Federal and 
State courts have concurrent jurisdiction in all cases arising 
under the constitution, laws and treaties of the United Statt^s; 
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and if a case of this description brought in a State court cannot 
be removed before judgment, nor revised after judgment, then 
the construction of the constitution, laws and treaties of the 
United States is not confided particularly to their judicial depart- 
ment, but is confided equally to that department and to the State 
courts, however they may be constituted. 'Thirteen indepen- 
dent courts,' says a very celebrated statesman, 'of final jurisdic- 
tion over the same causes, arising from the same laws, is a hydra 
in government, from which nothing but contradiction and 
confusion can proceed.' " 

A judiciary, independent of the other branches of the govern- 
ment, was an untried element at the time the people were asked 
to adopt the Federal constitution. There was evidently much 
opposition to a tribunal admittedly possessing the power to 
restrain the acts of the popular branches; for in urging the 
adoption of the constitution, Alexander Hamilton, to meet objec- 
tions, ingeniouslj* urged that the judiciary was, beyond compari- 
son, the weakest of the three department? of power. 

It was cited that the British Parliament was trUv^ted to act 
with judicial fairness, forgetting that that body was onmipotent 
and responsible alone for its acts, thus producing more caution; 
or, if wrong, there was no other power to demonstrate it and 
forgetting also that the House of Lords was itself a judicial 
tribunal, whose distinguished membei*s have pronounced some 
of the ablest opinions recorded in English jurisprudence. Not- 
withstanding the weakness which Hamiltc>n ascribed to the 
proposed judiciary, he announced with the consciousness of a 
master that courts of justice "are to be considered as the bul- 
warks of a limited constitution against legislative encroach- 
ment." 

His assertion has proven eminently true, for in the adjustment 
of the dependence and independence of the different powers, it 
was early developed that the legislative branch, lashed by the 
party whip, was equally as tyrannical in a Republic as a Monar- 
chy, being known in not a few instances even to enact laws, 
with the hope and avowed knowledge that they would not stand 
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judicial test, but would be abrogated by the courts. Hamilton 
and his compeers foresaw these consequences, which caused 
them to strenuously contend for every attribute that would 
insure the complete independence of the judiciary. 

That the defect in enlightened governments existing at the 
time this nation became a Republic, was the want of such a 
judiciary, has now been demonstrated and recognized. The 
great John Marshall was strongly imbued with this requisite, 
for in language so intensely earnest as to border on the terrible, 
he said, in the Virginia Convention of 1829 -'30, upon the report 
of the Judiciary Committee : " T have always thought, from my 
earliest youth imtil now, that the greatest scourge an angry 
Heaven ever inflicted upon an ungrateful and sinning people 
was an ignorant, a corrupt or a dependent judiciary. Will you 
draw down this curse upon Virginia?" 

When heroic Englishmen, by sheer force alone of their char- 
acter, were establishing judicial independence, Ix)rd Mansfield 
was found hi the forefront. In the celebrated trial of John 
Wilkes* for libel, such was the conduct of the populace that 
Lord Mansfield felt constrained to address the audience. He 
said :" It is fit to take some notice of the various terrors hmig 
out; the numerous crowds which have attended and now attend 
in and about the hall, out of all reach of hearing what passes 
in court; and the tumults which, in other places, have shame- 
fully insulted all order and government. Audacious addresses 
in print dictate to us, from those they call the people, the judg- 
ment to be given now, and afterwards upon the conviction. 
Reasons of policy are urged, from danger to the kingdom, by 
commotions and general confusion. 

Give me leave to take the opportunity of this great and 
respectable audience, to let the whole world know all such 
attempts are vain. * * * i pass over many anonymous 
letters I have received. Those in print are public; some of 
them have been brought judicially before the court. Whoever 
the writers are, they take the wrong way. I will do my fluty 

I Rex V. Wilkes, 4 Burrows. 2561 . 
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unawed. What am I to fear? That mendax infamia from the 
press, which daily coins false facts and false motives? The lies 
of calumny carry no terror to me. * * * If, during this 
King's reign I have ever supported his govenmient and assisted 
his measures, I have done it without any other reward than the 
consciousness of doing what I thought was right. If I have 
opposed, I have done it upon the points themselves, without 
mixing in partj' or faction. I honor the King and respect the 
people, but many things acquired by the favor of either are, 
in my account, objects not worth ambition. I wish popularity, 
but it is that popularity which follows, not that which is run 
after. I will not do that which my conscience tells me is wrong, 
upon this occasion, to gain the huzzas of thousands, or the daily 
praise of all the papers which come from the press. * * * 
These threats go further than abuse; personal violence is threat- 
ened. I do not believe it; it is not the genius of the worst men 
of the country, in the worst of times. But I have set my mind 
at rest. The last end that can happen to any man never comes 
too soon, if he fall in support of the law and liberty of his country, 
for liberty is synonymous to law and government." 

It is a fact, my friends, that the men who have been selected 
to fill judicial positions in this Union have rarely dishonored 
the places. Violent partisans have been selected for these 
exalted offices out of cabinets and legislative bodies, and have 
bc^en seated with ill forebodings, yet have proven themselves 
the embodiment of fairness and honesty. 

There is a sublime and awe-inspiring responsibility on him 
who assumes the judicial robe in this Republic, which brings 
forth all that is pure and noble, and dispels all that is mean 
and low. 

True, evil times have produced a few corrupt judges, but 
like Jeffries, scourged to a miserable death by the wrath of an 
outraged people, their fate, like the sword of Damocles, forever 
hangs over him who would dare thus offend the nation. When 
the notorious Underwood, by judicial fraud, became the pur- 
chaser of the McVeigh estates, confiscated in his own court, 
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and who sought to have his victim denied an appeal to the Su- 
preme Court of the United States, there he was spumed, when 
Mr. Justice SwajTie said: "It is alleged that McVeigh was in the 
position of an alien enemy, and hence could have no locus standi 
in that forum. If assailed there, he could defend there. The 
liability and the right are inseparable. A different result would 
be a blot upon our jurisprudence and civilization. We cannot 
hesitate or doubt on the subject. It would be contrary t-o the 
first principles of the social compact, and of the right adminis- 
tration of justice."^ 

A lapse of more than thirty years has thickened the curtains 
that hang between us and the dark days of Reconstruction, 
bedimming deeds as cruel as those of the Duke of Alva. A man 
of Massachusetts, outliving the bitterness of the past, can now 
say: ^'As I grow older I have learned not only to respect and 
estc^em, but to love the great qualities which belong to my fellow- 
citizens of the Southern States. They are a noble race. We 
may well take pattern from them in some of the great virtues 
which make up the strength, as they make the glories of the free 
States. Their love of home; their chivalrous respect for women ; 
their courage; their delicate sense of honor; their constancy, 
which can abide an opinion or a purpose or an interest for their 
States through adversity and prosperity." The grim old war- 
riors, the scattered relics of the mightiest armies that ever stood 
the shock of battle, now bear each other to the tomb; but, my 
friends, " there are names beyond oblivion or pardon, and among 
those names pre-eminent in shame and odium," are the only 
cornipt judges who ever infested America, the ghouls of Recon- 
struction. 

In a government modeled as ours all questions which affect 
our complex society ultimately find their way into a court of 
justice, where alone they can be determined. It is unreasonable, 
certainly futile, to expect the presiding genius of justice, in a 
progressive nation like ours, to be blind. 

Ill Wallace. 259. 
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Our English critic^ at once observes this, and says: "The 
Supreme Couit feels the touch of public opinion. * * * * 
To yield a Uttle may be prudent, for the tree that cannot bend 
to the blast may be broken. There is, moreover, this groimd 
at least for presuming public opinion to be right, that through 
it the progressive judgment of the world is expressed. Of 
course, '^ he continues, "whenever the law is clear, because the 
words of the Constitution are plain, or the cases interpreting 
them decisive on the point raised, the court must look solely 
to those words and cases, and cannot permit any other considera- 
tions to affect its mind." 

All of us know that the worst abuses of society often exist for 
a great length of time before they reach their destiny, becoming 
a theme for public discussion* by the ablest and most alert press 
in the world. Then in turn they become the subject of legisla- 
tion, ultimately finding their way before judges who, if abreast 
of the times, have found the best concensus of the opinion of 
mankind. 

Three illustrious examples of this sensitiveness to public 
opinion have been furnished by this court in the past quarter 
of a century. In 1890, what I believe are popularly termed the 
"Granger" cases, were decided, establishing the right of a State, 
through its legislation, to regulate the rates of toll to be col- 
lected by public carriers.^ 

Three of the Justices there dissented. In 1895 the "Income 
Tax" cases were decided, determining that all the sections of 
the Wilson Tariff Act, providing for an income tax, contravened 
the Constitution of the United States, and were therefore void. 
Four of the Justices dissented in these cases, ^ In 1901 the 
"Insular" cases, involving the collection of duties upon impor- 
tations from Porto Rico, were decided, wherein the Justices 
differed widely, not only in their reasoning, but in their judg- 
ments. 



1 1 Bryce, Am. Com., 273. 

2 C, M. «fe St. P. R. R. Co. V. Minnesota. 134 U. S., 418. 

3 PoUock V. Farmers L. <k T. Co., 158 U. S.. 601. 
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It is an impressive fact that the American lawyer has a pro- 
found respect for the constituted tribunals, and whatever may 
be his individual opinions, he does not rashly venture into print 
with criticisms of their practices. There is, however, a marked 
difference of opinion existing among the thoughtful portion of 
our profession in regard to the growing practice among the 
courts of dissenting and, in consequence, the delivering of indi- 
vidual opinions. All agree that the right and pri\qlege of a judge 
to dissent and to publicly so put himself on record, is promotive 
of independence and should not be abridged. All further agree 
that if great constitutional and political questions, which have 
provoked differences of opinion between people and parties, 
must at last be settled by a divided court, that the world should 
know the reasons which impelled the individual opinions. Upon 
the other hand, a great majority of the thinking men of our 
profession deprecate the practice of delivering in exten^o dis- 
senting opinions in cases involving questions purely of fact, 
or ordinary principles of law. They contend that these dissen- 
sions too often have their origin in petty differences; that they 
lead to intemperate expressions; sometimes to discourtesy, 
weakening the respect which should be maintained by the court, 
and are provocative of unrest in Utigation. 

Some of these political cases to which I have referred not only 
stirred the nation, but moved deeply the tribunal which decided 
them. I allude to the Income Tax cases. Mr. Justice Harlan, 
in closing his dissenting opinion, said: 

"The practical effect of the decision to-day is to give to certain 
kinds of property a position of favoritism and advantage incon- 
sistent with the fundamental principles of our social organization, 
and to invest them with power and influence that may be perilous 
to that portion of the American people upon whom rests the 
larger part of the burdens of the government, and who ought 
not to be subjected to the dominion of aggregated wealth any 
more than the property of the country should be at the mercy 
of the lawless." 
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Mr. Justice Brown said: 

^'As I cannot escape the conviction that the decision of the 
court in this great case is fraught with imifieasurable danger to 
the future of the country, and that it approaches the proportion 
of a national calamity, I feel it my duty to enter my protest 
against it." 

A notable instance of the value of dissenting opinions is given 
in Cunningham v. Naegle,^ a case which bears upon the auton- 
omy of the States, in divesting them of what was once regarded 
as their exclusive jurisdiction over crimes committed within 
their own territory and against their own laws. The dissenting 
opinion of Mr. Justice Lamar, with whom the Chief Justice 
concurred, is a mine of constitutional learning, and will certainly 
define and limit a precedent, which, if pushed further, would 
seriously endanger one of the most sacred rights reserved to 
the individual States. 

Now, having spoken of these historic cases which provoked 
dissent, it is but just to say that the great men who have occupied 
that bench have not only had the courage, but the ability to 
maintain their opinions by wonderful learning. The courage 
and motive which influence thesc^ learned jurists to lay bare 
to the world the reasons which impel their actions in questions 
so vital to the nation, are the highest evidences of their probity 
and fidelity. 

In the indei>endent exercise of their office, judges often feel 
constrained to change their expressed opinions; but being 
only men, they will entertain a strange and indescribable pride 
in what is called "judicial consistency.'^ This is felt more 
keenly in the nisi prius courts, than even in appellate tribunals, 
and is certainly the cause of more injustice. 

In the want of that charity which our profession sometimes 
exhibits, while in the midst of a contest, we too often brand an 
honest change of opinion as vacillation; and may we not be to 
an extent responsible for the terrors which seem to hang over 
the head of the judge who would change his opinion? Whatever 

1 135 u. s., 1. 
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may be the cause, it is a judicial attribute far too rare and takes 
courage, bordering on the sublime, to exercise it. 

In the settlement of the intricate and perplexing legal ques- 
tions growing out of contracts made during the existence of 
the Southern Confederacy, Judge Staples felt constrained to 
change his expressed opinions, and it is absolutely refreshing 
to read the manly sentiments which he entertained on this sub- 
ject. * Said he: 

"These are my reasons for refusing a new trial in this case. 
It will be seen they are in conflict with the opinion delivered 
at the last term, in which I then expressed my concurrence. 
Upon mature reflection, I am satisfied the views then entertained 
are erroneous. If there are any disposed to criticise this change 
of opinion, I can only answer that no false pride shall constrain 
me to adhere to opinions when convinced they are erroneous. 
Whatever may be my defects as a judge, to persist in conscious 
error is not one of them. I can afford to be right at the expense 
of consistency, but I cannot afford to be consistent at the expense 
of my conscience. In this I am fortified by the example and 
the teaching of great judges, who have not hesitated to retrace 
their steps taken in the wrong direction. There is one especially, 
a man of the purest character and the greatest learning who did 
not hesitate, on a memorable occasion, publicly to retract the 
opinions of a lifetime. I allude to Judge Cabell, one of the fore- 
most chancellors of his generation. He was the great repre- 
sentative and advocate of the doctrine of fraud per sc, as it was 
termed. His opinions on this question in various cases were 
characterized by the greatest ability and learning. But when 
the memorable case of Davis v. Turner^ 4 Gratt. 422, 471, was 
before this court, in an argument of great length and power, 
he aimoimced an entire change of opinion. He thus concludes: 
'Some of the opinions now expressed are widely different from 
those which I have heretofore entertained. The revolution has 
not been affected without a struggle; not that I have for a mo- 
ment permitted the pride of self-consistency to stand in the path 

1 Hilb V. Peyton, 22 Gratt.. 550. 
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of duty, but because from the very constitution of our nature, 
we feel a prejudice in favor of opinions long formed and often 
acted on, which for a time at least, close our eyes against the 
light that would show that we have erred. But I am convinced, 
and I cheerfully retrace my steps, by heartily concurring in 
the judgment about to be pronounced, and which will restore 
the law to the solid foundation of good sense and sound reason, 
on which it originally stood.' And Lord Hardwick say^, in 
Galton V. Hancock, 2 Atk. R., 438, in announcing an entire 
change of opinion upon a question before him, * These are the 
reasons which induced me to alter my opinion, and I am not 
ashamed of doing it, for I always thought it a much greater 
reproach to a judge to continue in his error than to retract it.^ 
Fortified by such examples, I have no difficulty in retracting my 
error.'' 

Mr. Justice Story, once sitting in the Circuit Court, decided 
a case of great importance, involving the jurisdiction of that 
court, and afterwards becoming dissatisfied with the decision, 
so expressed himself, and the case was taken to the Supreme 
Coiu*t, wherein he delivered the opinion, which he concluded 
thus : 

"I take this opportunity of adding that I fully concur in all 
the reasoning of this court on this subject. After the decision 
had been made in the Circuit Court, upon more mature reflection 
I changed my original opinion; and upon my expressing it in 
the Circuit Court, and upon the suggestion of the judges of that 
court, the case has been brought here for final determination. 
I hope that I shall always have the candor to acknowledge my 
errors in a public manner, whenever I have become convinced 
of them.'' 1 

The fertile fields of American liberty have produced truly a 
wonderful race — men of action, bold and aggressive, energetic 
and ambitious beyond comparison. There are no legal barriers 
to the possibiUties of any man. When the eager youth goes 
forth to seek his calling he beholds a vast domain made ready 

1 Clark V. Matthewson, 12 Peters, 164. 
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for his labors by the sacrifice of his fathers. He finds no country 
which dares to menace his peace or his freedom. He finds that 
the great social and political questions which once disturbed 
the sections and the States, arose in by-gone days above the 
heads of the civil powers, and were forever settled by the law 
of might and force. He decides that there are no problems 
pertaining to his personal freedom left unsettled which stir his 
patriotism. He finds that no titles of distinction can be be- 
stowed by his country to ennoble him and his posterity, which 
so fires the ambition of the Englishman; but he does find a new- 
world of unlimited possibilities — a wonderland of colossal for- 
tunes, in comparison to which the classic Croesus is now hid in 
Lydian rubbish. The glitter in the mountains of gold enchant 
this youth, and his choice is determined. He leaves behind 
him patriotism and all that ennobles the spirit of man and joins 
that great army of financial Americans. I am not now employ- 
ing the art of a demagogue, inveighing against the legitimate 
accumulation of wealth, but I am speaking of the despotism 
of combinations, which in the pliant days of peace do not scruple 
to assail the fabric of the constitution itself. The bulwarks 
between them and the mastery of the government are the courts 
of justice; but they have found that the nation's weakness lies 
in the very constitution of the Supreme Court itself; that the 
wise men of the convention failed to determine the number who 
were to be the guardians of this sacred instrument. Congress 
may be invaded and procured to increase the number of judges 
to any extent; a weak or a corrupt President will appoint tools 
of the nation's enemies, whose judgments are already bought, 
and thus the very keystone of the arch of this Republic may be 
crushed by the weight of our own gold. 
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Trusts and Labor Unions. 



Paper read by J. F. BULLITT, 
OF Big Stone Gap, Va. 



In the last half century the theory of evolution has been 
promulgated, accepted by scientists generally, and largely by 
men of thought of all cla.sses. It is true that many accept only 
a part of it, and this with divers qualifications. It is difficult, 
and somewhat depressing, to believe that our ancestors were 
monkeys, reptiles or mollueks, and therefore many draw the 
line between man and the lower creatures, and deny the evolu- 
tion of the one from the other; but, nevertheless, admit the 
evolution of each species, including man, from lower forms of 
the same species, and further admit the general doctrine of 
evolution with respect to sociological and political questions. 
The greatest advances which have been made in seveial genera- 
tions in many of the sciences have been by the aid of the light 
of the doctrines of evolution. Why not apply these doctrines 
to the subject of this paper. Trusts and Labor Unioas? 

You may not agree with me in all concliLsions reached, but 
it will at least be interesting to follow me in an honest effort to 
show what the greatest of modem theorists has to say on the most 
important of living issues. 

The. greatest authority on evolution, living or dead, is Herbert 
Spencer. Darwin is often referred to as the author of the theory, 
but Spencer wiis working thereon before Darwin's works were 
published, and is entitled to the honor of being callc^l the father 
thereof. Darwin himself recognized this, and greeted Spencer 
as the "great exponent of the principle of evolution," and WTote 
to him that "eveiy one with eyes to st»e and ears to hear ought 
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to bow his knee to you." Moreover, the works of Spencer cover 
a much larger field than those of Darwin. The work of the latter 
was that ol a scientist in a limited field: the work of Spencer 
was that of the philosopher in an unlimited field. Darwin 
showed the application of the doctrine to organic life only, and 
to only the physical side of organic life. Spencer, on the other 
hand, applies the doctrine to both organic and inorganic, to the 
heavens and the earth and all they contain; and when he comes 
to treat of the oiganic, he treats it in all its phases, the biological, 
psychological, sociological, and ethical; so that there is scarcely 
a subject that can be mentioned upon which you will not find 
more or less discussion somewhere in the works of Spencer. 
Having said that T regard him as the greatest authority on the 
subject, I need scarcely say that I have borrowed largely froni 
his thoughts, and that very little of what follows Is original — 
the work which I have attt^mpted has simply been to deduce from 
his general conclusions certain particular conclusions with refer- 
ence to the subject in hand. It is proper to say, however, that 
I do not agree with him in all things, and have in some matters 
departed from his reasoning— these, in fairness io him and you, 
I shall indicate as T go along. 

I. 

Trusts and Labor Unions are natural phenomena, natural 
growths— they are both the products of Evolution. 

And here let me say that I use the word Trust in its popular 
sense,* and include therein all very large combinations of capital; 
the original trust, where a number of corporations combine and 
form a central controlling board; the trust of more recent origin, 
where one corporation purchases the stock of a number of other 
corporations; and the large single corporation of vast capital. 
The central idea of a Trust, as popularly imderstood, is a large 
combination of capital, and it matters not what form the com- 
bination takes. 

Now, I say that both Trusts and Labor Unions are the products 
of evolution. 
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What is evolution? Spencer defines it thus: "Evolution is 
an integration of matter and a concomitant dissipation of motion, 
during which the matter passes from an indefinite, incoherent 
homogeneity to a definite coherent heterogeneity, and durmg 
which the retained motion imdergoes a parallel transformation/' 

To fully explain the definition would require more time and 
space than the limits of this article permit. SuflRce it to say 
that the central idea is combination — a joining together of imits 
origmally alike, making a single whole, and then a joining to- 
gether of these wholes, making other wholes, and so on and so 
on ad infinitum: and dm*mg the process the units, originally all 
alike, both in form and modes of action, originally incoherent, 
held together by no common bond, become unlike in form and 
unlike in action, and bound together by indissoluble ties. Thus 
the theory supposes that the cells of the human body were once 
all separate cells, all alike, each acting for itself as a separate 
organism. By the process of evolution they have been com- 
bined and recombined, and the resultants again combined and 
recombined, until we have the human body composed of cells 
forming nerve, muscle, bone, skin, heart, limgs, viscera, etc., 
etc., each performing different functions, but making a definite, 
coherent whole, each cell dependent upon every other to such 
an extent that whatever affects one affects all, and death of a 
few means death of the whole. 

So likewise with compound and recompoimded bodies. A 
tribe of savages, composed of like individuals, each performing 
all of the activities necessary to support life, for himself and by 
himself, and all engaged in essentially like activities, becomes a 
tribe ere long with a chief, first temporary, afterwards perma- 
nent, who performs in a vague, uncertain and incoherent manner 
all the functions of the executive, legislative and judicial branches 
of government. Later on the chief selects his privy counsellors, 
his wise men, his captains in battle, and so on ; and finally the 
tribe unites with other tribes, and eventually we have a nation, 
with king, privy council, parliament, judiciary, etc., etc. 

As militancy grows less, and less, an industrial class arises. 
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At first all of these are engaged in the same occupation — tilling 
the soil; but as evolution progresses, some devote themselves 
to farming, and these to divers kinds of farming; some raise 
corn, others fruit, others hemp; others go to manufacturing; 
others to carrymg; others to advising, and so on. 

Ere long it is seen that one man cannot perform the require- 
ments of his calling as well as two, and the partnership is formed. 
These grow into the small corporation, and these into the large, 
and then comes the aggregation of corporations for still more 
colossal operations. 

Can Mr. Br3^an and his followers destroy them? As well try 
to dam up the Mississippi river, or check the ebb and flow of the 
tide ! Not until Joshua is again given power to make the sun stand 
still can they, or any other combination of savants, abolish 
Trusts from the face of the earth. On the other hand, we may 
expect that they will even grow greater in number and in scope, 
combination upon combination, until in the far distant future, 
all industrialism will be controlled by a central body, in which, 
however, we will all have a duly proportionate part — we, as 
individuals, will be the cells, this corporation the limbs, this the 
body, another the lungs, another the heart, and a combination 
of all the brains. 

So likewise the Labor Unions; they are a natural growth, a 
product of evolution. But, mark you, they are not of the same 
genus as the corporation. They are both parts of industrialism, 
but the functions of a corporation — that is, its normal, central 
functions, are constructive; those of the Labor Union are de- 
structive. The one is industrial — the other is militant. The 
one is Ufe-conserving; the other is life-destroying, but, neverthe- 
less, in order that greater life may be conserved. The one acts 
directly for good, when it acts normally; the other does evil 
comparative, but not real, in order that good may result. The 
corporation gi-ows naturally and of necessity, and before the 
labor imion: the latter follows, and would never come into being 
but for the growth of the other — and except, moreover, for the 
excrescent growth of the other. The first will live, the other 
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will die, for the main purpose of the labor union is to correct the 
evil doings of corporations. These will be corrected, and when 
corrected, the reason, at least the chief reason, for the exist- 
ence of the Labor Union, will have vanished, and they will no 
longer be maintained in their present form. 

These are far-reaching conclusions: wherein do we find their 
warrant? 

The central purpose of a corporation is industrial, to render 
life-conserving services which could not be rendered by one 
alone, such as building vessels, constructing railroads and manu- 
facturing iron. In essence the purpose is the same as that of a 
neighborhood of farmers, who congregate for log-rolling, first at 
the home of A, then at B's home, and so on, imtil the fields of all 
are ready for the plow. Their purpose is, by union, to accom- 
plish something which all want accomplished, but which no one 
could accomplish by himself, and this purpose and the resulting 
acts are wholly good. The chief purpose of the Labor Union is, 
on the other hand, to make somebody else do something which 
the Union wants done, but which the other person does not want 
to do, and which he would not do but for the united threats 
and actions of the Union. In other words, the chief purpose of 
Labor Unions is to make their employer give them larger wages. 
Observe now the difference in these purposes. The purpose of 
the C!orporation is to create values; but the purpose of the Labor 
Union is to distribute, not to create, values — it is to gain for 
themselves a larger part of the values already created or to be 
created. And how do they propose to do this? By persuasion 
if possible; by threats of a strike if persuasion fails, and finally 
by a strike if threats of strike are not successful. 

A strike is destructive. Time is value, and the loss of the one 
by both employer and employees while the strike is in progress 
is loss of the other; and, therefore, I say that the central purpose 
of the Labor Union is destructive, not constnictive. 

The Labor Union is like an army which encamps before the 
walls of a city, and sends a message to its inhabitants, " Divide 
with us your gold, or we will batter down your walls, kill your 
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men, and possess ourselves of your women and your soil." After 
this shall have been done, there will be less for all, but more for 
the invading foe. So with Labor Unions, and, therefore, I say 
their central purpose is militant. 

The corporation conserves life by creating values, but the 
Labor Union destroys life by destroying values; but it does this 
in order that greater values may be conserved j because a strike, 
that is, a legitimate strike, presupposes that the employees are 
not receiving sufficient wages. If this unfair distribution of 
the profits continues, the life of the laborers must grow less and 
less, and death must finally result. They and the employer 
are but parts of a whole — part of the industrial system. Injury 
to one is injury to the whole as truly and certainly as injury to 
the heart is injury to the brain. In order that the whole may 
thrive, each part must be kept in a healthy state. The stomach 
is entitled to its share of blood from the heart. If the muscles 
are receiving an undue proportion, their activity must be arrested, 
their growth must be temporarily diminished, or disaster to 
both stomach and muscles must surely follow. Therefore, I 
say that a strike is life-destroying, in order that greater life may 
be produced, and that a Labor Union does evil (relative evil, 
but really good) in order that good may result. 

Again, if all employers would give to their employees a fair 
share of profits, if they would voluntarily pay fair wages, there 
would be no legitimate reason for the existence of Labor Unions. 
As long as business was conducted by individuals, laborers could, 
without the formation of unions, protect themselves fairly well 
from unjust decrease of wages. We see the truth of this exem- 
plified in agricultural operations. These are conducted almost 
entirely by individuals on a small scale, and it is seldom that 
farm hands find it necessary to unite in order to secure just 
returns for their labor. There being no concert of action among 
the employers, the laborer finds a market overt for his labor; 
if one refuses to give a just wage he can go to another, and 
another, with assurance that he will soon or late find what he 
is seeking. But if all farmers were combined into one vast eor- 
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poratioii, and it should fix the price of a day's work at fifty cents, 
the individual laborer would be powerless to resist the oppres- 
sion. Again, assuming that a dollar a day would be a fair wage, 
if this farming trust were willing to pay a dollar, there would 
be no legitimate reason for the formation of a farm-laborer's 
union. But human nature is selfish, and corporations especially 
so, because managed by employees who wish to further their 
own ends by making the last dollar for their employers, and 
hence we find a constant tendency and effort to reduce wages 
to the lowest possible point. 

Hence the necessity for Labor Unions: and this necessity will 
continue until man comes to look upon himself as an aggregated 
whole, and to realize that none can attain perfection imtil the 
whole is perfected, that none can climb to the pinnacle of happi- 
ness without taking all others with him, and that the highest 
duty of a good man is not to so far outstrip his neighbors in 
either worldly possessions or moral attributes as to leave an 
unbridgable gap between, but while keeping above the average 
if he can, to ever and ever lend his neighbors a helping hand, 
and carry them pari passu along with him to the final goal. 

But this day, when scientific egotism, hardly distinguishable 
from complete altruism, shall have supplanted suicidal selfish- 
ness, is so far in the future that many, doubtless most, people 
will regard it as a wild dream of the theorist^ never to be realized 
on the mundane sphere. But let us at least hope; and in the 
meantime, instead of venting our spleen on Trusts, if we belong 
to the non-capitalist class, or on Labor Unions, if we be capital- 
ists, let us welcome both with ojien arms, encourage and foster 
the good in them, and try to suppress the bad, for that there is 
bad in both none can deny. 

II. 

THE BENEFITS OF TRUSTS. 

The chief benefits of Trusts are the following: 

1st. By enormous capital they are able to accomplish large 

14 
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undertakings, which individuals, or small corporations, could 
not possibly accomplish. This needs no elucidation. 

2nd. They cheapen the cost of production. 

This they do in several ways, the chief of which is due to the 
division of labor. This principle is familiar to all economists, but 
Tiiists have carried it a step beyond previous organizations, in 
that they have applied it to the regulative department of their 
coficems, as well as extended it in the operative and labor de- 
partments. The individual manufacturer had to do most of hi*j 
own thinking and management. A board of directors thinks and 
acts for a Trust on matters relating to its general policy, and 
other important subjects; a lawyer thinks and acts for it on 
legal subjects; a president on the best methods of carrying out 
the plans of the directors, aided by vice-presidents, general 
managei*s, assistant managers, treasurer, superintendents and 
foremen. fPhus each becomes an expeit in his particular line, 
and the result is greater efficiency, more products an I less labor. 

Again, the Trust, being a large consumer, is able to buy its 
raw materials at wholesale prices, which further reduces the cost 
of production. This is an advantage to it, and no disadvantage 
to the seller of the raw materials — he can afford to take less, 
because he is saved the trouble and loss of time and expense of 
numerous small transactions. 

So, too, the Trust is able to buj- the best and most improved 
machinery, and if it has to borrow money, it borrows a large 
sum, and gets it at a lower rate than the borrower of small sums. 
For these and other reasons, it can produce cheaper than th(» 
individual, ^ 

3rd. The Trust has better opportunity than an individual to 
regulate its output so as not to produce over-production. 

It is absurd to speak of over-production gem^ally, but it is 
equally absurd to deny that there can be an over-production of 
any given product, and some of the worst business failures and 
panics thereby result. Tn fact, the periodic ups and downs of 
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prices generally are directly traceable to over-production; and 
then, with the swinging up of the pendulum, to under-production. 
Assuming that a trust controlle<l the whole field for making iron, 
for instance, it is reasonable to believe that it could foresee with 
some degree of certainty when the supply would more than equal 
the demand, or vice versa, and could do much toward preventing 
either calamity; and if all products were so controlled, a long 
step would have been t^keu toward maintaining the stability 
of prices and preventing panics. 

4th. Trusts do much toward preventing suicidal comf)etition. 

I imagine that few will agree with me, at first thought, and that 
many may never, in saying that this is a benefit to humanity. 
*' Competition is the life of trade" is a doctrine everywhere 
preached, and generally believed, and it is with much hesitation 
that I dare to oppose it; but there is no alternative, for if it is 
right, Trusts are wrong, and all of us must fall in line with Mr. 
Bryan. You will pardon me, then, for taking some pains to save 
us from this calamity. 

\ATien it is said that "competition is the life of trade," it is 
assiuned that competitive trade is a benefit to society. What 
is competition? It comes from the Latin compeiere, to seek, 
and means "the act of seeking, or endeavoring to gain, what 
another is endeavoring to gain at the same time; strife for the 
same object; strife for superiority; emulous contest," etc. When 
does this strife in business arise? Only when the supply is 
either greater or less than the demand. If there is a buyer in 
the maiket for one horse, and two men have horses for sale, then 
competition arises between the sellers. If, on the other hand, 
there are two buyers, and only one horse for sale, competition 
arises between the buyers. Now, when the supply is greater 
than the demand, prices fall; when less than the demand, prices 
rise. Let us assume for a moment that a horse has a true in- 
trinsic value, say one hundred dollars. Now, if there is compe- 
tition among sellers^ they will have to take less for their horse, 
and manifestly they have been injured, or rather not benefited, 
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as much as if they had sold for one hundred dollars. On the 
other hand, if there is competition among buyers, they will 
have to give more than one himdied dollars, and the buyers have 
been injured, or rather, relatively injured. If, however, the 
.supply is just equal to the demand, horses will sell for one hun- 
dred dollars each, and no injury will result to either party. Will 
any good result? Yes, all fair trades result in good to both 
traders, otherwise the trade would not be made. Where a horse 
is traded for a cow, the assumption is that the horse is more 
valuable to the man who owns the cow than is the cow, and the 
cow more valuable to the other man than is the horse, and by 
the trade both get greater satisfaction. It follows then that 
the true status to be arrived at is a market where the demand 
and supply for all things will exactly balance, and where there 
is no competition among either buyei*s or sellers. This would 
be what Spencer would call a moving equilibrium. That indus- 
trialism is.moving toward it, tind that we cannot reap the greatest 
benefits from industrialism until this status is reached, evolution 
M^sserts as truth beyond question. 

This conclusion, however, is based upon the assumption that 
all servicer, to use a broader term, have an absolute, intrinsic 
value, for if they have not, then we could not know their value 
until a sale were made, and could not assert in any case that a 
seller had sold for less or more than the real value. Is the 
assumption referred to correct ? It is denied by some economists. 
Mr. Perry is among these. He says, "The word value is by far 
the most important word in the science '' (of poUtical economy), 
and he then devotes a chapter to a discussion of its meaning, 
and contends that services have no intrinsic value, that they 
have intrinsic utility, but that their value can only be determined 
by exchange, and that they have only exchange value. He says, 
^'But can I learn, by study of the pencil itself, the value of the 
pencil? Is value a quality? By an examination of its mechani- 
cal, or by an analysis of its chemical properties, can I determine 
how much the pencil is worth? No. The questioning of the 
senses, however minute, the test of the laboratory, however deli- 
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cate, applie(i to the pencil alone can never determine how much 
it is worth. These tests will dL«cover the qualities that belong 
to the pencil as such, but I must take another method altogether 
to determine its value." "Elements of Political Economy/' 
page 73. There must be a comparison of two things, and this 
comparison must be made by two people before value can be 
determined, according to Perry. I have a pencil for sale. "Is 
it worlh fifteen cents? That is more than I can tell yet. I 
siiy to him (the Avould be purchaser), Will you take it and give 
me fifteen cents for it? He replies, I think it is worth it, but I 
am not ready to give that sum for it this morning. The value 
of the pencil is not yet determined. In order to do that there 
must be an exchange of the pencil for the cents.'' * ♦ * 
"Value, therefore, is not an inherent and invariable attribut-e, 
but is the relative power which one thing has of purchasing 
other things;'' and finally he gives as his ultimate definition of 
value, "the relation of mutual purchase established between two 
services." 

Now, the English school, on the other hand, contend that 
value is an inherent quality—" that labor is the source of value, 
and that the purchasing power of everything is proportionate 
to the labor which it has cost." 

Now, which of these schools is right, or is either wholly right? 
That Mr. Perry is wrong is, I think, easily proved In the first 
place he asserts that one man, no matter how wise, can never 
determine the value of a service, but that two men, no matter 
how stupid, always can, provided they can agree on an exchange. 
This is equivalent to the assertion that two idiots have more 
brain j)ower than the wisest of all wise men, which is a manifest 
absurdity. 

Again, why do I think my pencil is worth fifteen cents? \^Tiat 
is my opinion based on? Why do I not think it is worth fifteen 
dollars? And if I asserted that it Avas worth fifteen dollars, and 
the prospective purchaser should reply, "You are a fool; it is 
hot worth over fifteen cents," what would be the warrant for 
his opinion? Clearly these questions cannot bn answered unless 
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we admit that the value oi the pencil has some fixed and definite 
relation to the value of the fifteen cejits. But to admit this is 
to admit that value is inherent in, attaching to, the pencil and 
the fifteen centos; for, otherwise, their respective values could not 
have any definite or fixed relations to the value of anythmg else. 

Finally, to deny that value is inherent, is to deny the principle 
of cause and effect — is to deny the principle of the persistence 
of force. All commodities, all services, are but forms of force, 
and the value of each depends partly upon the amount of force 
contained in each. Coal, for instance, is nothing more nor less 
than stored up rays of the svm; so is beef, so is muscle, and so is 
brain. What these rays are, whether material or immaterial, 
none can tell ; but all may believe and hope that they are in some 
way the manifestations of the Infinite, the Di\'ine, and none 
can deny that upon their quality and quantity in part depends 
the value of all services. (I use the word in the sense used by 
Perry to include all exchangeable values, whether they be com- 
modities, labor, songs or opinions, etc.) 

The conclusion, therefore, is that Perry is wrong, and that 
the English school is at least partly right. But is it wholly 
right? Mr. Perry thus criticises its theory: "Mere effort, mere 
work, in itself considered, has no tendency whatever to create 
value. Much effort, much work, as by a (hill but laborious 
writer of a book, may issue in very little value. Little effort, 
little work, as by a skillful pleader in the courts, may issue in 
ver}^ great value. Labor is not so much a caiise of the value 
expected to accrue as it is the result of the value expected to 
accrue.'' 

This criticism is a just one, and we are bound to ailmit that 
value does not depend wholly on the amount of labor bestowed 
on an article. But this does not prove that value is not inherent. 
Moreover, from the daily transactions between man and man, 
and ninety-nine of our trade experiences out of a hundred, and 
from the belief of ninety-nine men out of a himdred, we are con- 
vinced that the value of a thing does have some relation to th6 
amount of labor expended thereon. We may set it down that 
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this belief of ninety-nine out of a hundred is not wholly wrong; 
that while it may not be wholly right, there is somewhere some 
warrant for it. Moreover, that the value of a coraimodity does 
in part depend on the amount of labor which has been expended 
thereon can be proved inductively in a thousand ways. The 
conclusion is, therefore, that while Perry is right in a&serting 
that value does not depend wholly upon labor expended, yet the 
Engii^ ^hool is right in holding that value is inherenty and is 
partly right in holding that it depends on labor. 

And now let us see if we cannot reconcile these conflicting 
views. 

Happine:?s is the ultimate goal. Happiness depends on the 
absence of pain and the presence of pleasure. The value of a 
service, therefore, depends in part upon its ability to give pleas- 
ure. But pleasures are of two kinds, one temporary and leading 
to final pain; the other permanent and leading to greater pleasure. 
Thus a lewd song gives tC' romo tempoiary pleasure, but leads to 
greater final pain. But a lewd song has value — it often drflws 
ti larger ?udience Ihan a song the most chabto. Hence wo must 
distinguish between real value and ma:ket value. A thing has 
not real value unleei' capable of producing happiness; it has not 
market value unless '^apable of pmducing pleasure. Therefore, 
the value of a thing, whether real or market value, de|:)ends, In 
part, on its ability to produce pleasure. 

But there are some things which have ability to produce, pleas- 
ure which have no value. Thu<» light and air have no value. 
Therefore, the ability of a thing to produce pleasure is not the 
only quality upon which its value depends. It must be some- 
thing which cannot be obtained free of effort before it can be 
said to have value. Therefore, a thing has not value unless it 
has ability to produce pleasure and cannot be obtained free of 
effort, and its value depends in part upon both of these elements. 
Does it depend upon the amount of labor which the seller has 
exerted in producing it? No, not if we use the word labor in its 
ordinarj' sense, but upon the additional amount of ability for 
producing pleasure which has been added to it by the effort. 
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Thus, one artist takes his brush and canvas and works a day on 
a painting, and sells it for a thousand dollars; another works 
ten days and sells it for one hundred dollars; and yet, if by labor 
we mean energy exerted, then the value of an article has quanti- 
tative relations with the labor expended in producing it. The 
artist who paints the thousand-dollar picture has a hundred 
times the brain power of him who paints the hundred-dollar 
picture. In one day's work he expends one hundred times as 
much energy as the other does in the same length of time, and, 
therefore, his one day's work is worth ten times as much as the 
ten days' work of the other. Incorporating this idea, the defini- 
tion of value should be this: Value of a thing is the measure of 
ability inherent therein to produce pleasure, and this is the sum 
of the amount of energy expended thereon and the ability inhe- 
rent therein before the labor was expended. 

But now obser\'e that nothing has value except it be owned 
by another— only such things are the subject of exchange, and 
it is only to these that the word vahie is applicable. If I sell 
you a horse, I render you a service; so if I sing you a song, or 
give you a legal opinion. Therefore in defining value, we should 
cease to speak of things, and speak of services instead, and the 
final definition of value should be : Value is the measure of ability 
inhen^eiit in a service to produce pleasure, and this is the sum of the 
energy expended thereon by man, and the pleasure yielding energy 
inherent therein before man expended his energy thereon. 

But how when one finds a diamond? He may not have spent 
a day in searching for it, and yet may sell it for a thousand dol- 
lars. The answer is not that he has gotten for it more than its 
real value, but that he has been allowed, wisely or unwisely, to 
appropriate a part of the property of the State. The diamond 
belonged to the public. The only property the finder had in 
it was the value of the labor expended in finding it. 

But it usually takes a man a year to find diamonds worth a 
thousand dollars. Should the finder be paid for one day's work 
or for a year's work? Clearly for a year's work, because his 
finding it in a day indicates that he either expended three hun- 
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dred and sixty-five times the energy ordinarily spent in finding 
diamonds, or that his success was a mere acciflent, and the 
chances are that he will work three hundred and sixty-four days 
more without finding any more diamonds. In saying that 
value i^ a measure of , the energy expended in a service plus the 
inherent energy, we, of com*se, mean the average amount of 
energy expended therein. Again, does the value of a service 
depend on the pleasure which it will yield the seller if he keeps 
it, or the pleasure it will yield the buyer if he buys it? It does 
not depend upon either, but upon the average amount of pleasure 
it will yield to people generally. The meaning of the word 
pleasurCj as used in the definition of vahiej must be understood 
in this sense. 

We come back, then, to the fundamental proposition that 
services have intrinsic value. It is often difficult, nay, some- 
times practically impossible, to determine what this value is in 
a given case; but this only shows that our knowledge is limited, 
and in no way affects the truth of the proposition. 

I repeat, then, that the greatest good will result to society 
when all services exchange for their real value — when all men 
can get a fair return for their labor, and no man has to pay more 
than a fair return for the labor of another; and that this status 
cannot be attained as long as there is comi^etition, because com- 
petition of sellers reduces the price of a service below, and compe- 
tition of buyers raises it above, its true value. 

But it is answered, if one Trust acquires a monopoly of the 
oil trade, another of the iron industry, and another of the beef 
market, and so on, they will fix the prices at what they please, 
and the public will be powerless to check them. This they may 
do temporarily, but if things have a real value, they will not, 
and cannot, maintain the price above this real value for any 
length of time. 

In the first place, they will not do it, because it will not be 
to their advantage to do so. If the Standard Oil Company 
should put up the price of oil to fifty cents a gallon, no one 
would use oil — they would all use electric lights or tallow candles, 



Digitized 



by Google 



218 TRUSTS AND LABOR UNIONS 

and the profits of the company would be entirely cut off. If the 
company should then corner the electric Ughts and tallow can- 
dles, and should fix the price of coal oil at fifty cents, and the 
price of electric lights and tallow candles proportionately high, 
some people might be willing to pay the price, assuming that 
they could not substitute any other kind of light, but these would 
be exceedingly few; most people would go without lights, and 
those who did use them would reduce their use to the mininmm, 
and the profits of the company would still be insignificant. 
Manifestly, there is a point below fifty cents at which the com- 
pany could make a greater profit. Now, this point is the real 
value of the oil, and so soon as this is ascertained, self-interest 
of the company would cause them to fix the price accordingly. 

In the second place, if services have a real value, this value 
can be ascertained without competition, and when ascertained, 
the company would be forced to accept this real value, w^hether 
it wanted to or not. Suppose there are ten families living on 
an island with no commimication with the rest of the world. 
One raises wheat — has cornered all the wheat land; another beef; 
another horses; the fourth sheep, and the other six are laborers. 
The beef man wants a horse ; the horse man wants beef. There 
is absolutely no competition. The one says to the other, '' I will 
give you two steers for one horse." The latter replies, ''One 
horse is worth ten steers; I will not take less." What happens? 
The beef man figures on the time and labor he has expended in 
raising steers, and which the horse man has expended in raising 
horses, and finds he has made too low an offer, and comes l)ack 
with a proix)sition to give three steers for one horse. The horse 
man likewise figures, and if he finds that the beef man is right, 
he trades. If the beef man is still too high, the other waits, and 
ere long necessity brings him to time, and the trade is made on 
the basis of the true values, four steers for one horse. 

Trade — fair trade — is therefore possible without competi- 
tion. But suppose the wheat man said to laborer A, " I will give 
you only one-half bushel of wheat for a day's labor." Assume 
that the true value of a day's labor is one bushel of wheat, and 
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that A refuses to take the half bushel. The wheat man then 
goes to laborers B, C and D, and makes the same proposition. 
Now, if there is competition among the laborers, that 1% if the 
supply of labor is greater than the island needs, then the neces- 
sities of B, C and D will force them to accept this unfair offer. 
Here, again, we see that competition injures instead of benefits. 
But assiune that the supply on the island is in all things just 
equal to the demand, that the wheat man can raise just enough 
wheat, the lal)orers are just sufficient to do the work, and so 
on. What happens then? The wheat man, being selfish, not 
sufficiently altruistic, not scientifically egoistic — still insists 
on the half bushel wage. The laborers have immediate neces- 
sities, and therefore may be compelled to accept the offer, even 
though there is no oversupply of labor. What is their remedy? 
Should one of them (assuming that he could") quit labor, and 
go to wheat raising, and thus introduce competition among the 
wheat growei*s? This would be one way, but not the best way. 
To do so would at once destroy the equilibrium. The result 
would be too much wheat for the island, and too little labor, 
and all w^ouM eventually suffer. There is another and better 
way; i. e., combination among the laborers and a strike against 
the wheat grower, if necessary, to bring him to justice. But still, 
it may be answered, the wheat man is a capitalist — is a trust; 
the laborers have inunediate necessities — his are not im.mediate; 
he may still be able to resist their combined efforts. Not if 
they are right, for the altruism, the scientific egoism, of the beef 
man, the horse man and the sheep man will be appealed to, and 
they will contribute funds to enable the laborers to Uve while 
the strike progi-esses. 

Finally, let me say that the principle of competition is th(^ 
tooth and claw principle of evolution, natural selection and the 
survival of the fittest. I imagine I hear my critics say, "Well, 
how is it, then, that you who believe in evolution discredit this 
which is one of its fundamental principles?^' The question is 
pertinent, and demands answer. The answer is that the doc- 
trine of natural selection and the survival of the fittest is a tru(^ 
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doctrine, but it does not express the whole doctrine of evolution; 
with mivanc^d life it is controlled, or should be, by a higher 
principle — that of conscious selection and the ultimate survival 
of all. 

With the lowest life, no other principle operates toward ad- 
vancement; but even in brute life we see the higher principle 
coming into play. The tigress and the eagle defend their young, 
even to the death. Gregarious animals not only defend their 
young, but ever and anon sacrifice themselves for the flock or 
the herd. The n^ct of the bull who dies in battle with the grizzly 
is of this nature, as is that of the l)lack bird which perches upon 
the highest tree* to give warning of the approaching danger 
while the flock is feeding. But these are but beginnings. Only 
with man has the higher law been much developed. He alone 
is fully conscious of tlie fact that he needs the aid of others, that 
.he cannot advance without their aid, and that the society which 
best aids all its parts is the one which will survive and reach the 
final goal, unless, indeed, others become equally altiiiistic, and 
in this case they will go hand in hand to the higher life. The 
law of natural selection and the survival of the fittest is a waste- 
ful law — a thousand c^reatures die where one survives, but imtil 
the brain is developed, the law proceeds along the line of lea,st 
resistance^ and there is no alternative. With the development 
of the brain, it is discovered that there is another and a better 
way to improve. Man has developed the trotting horse and the 
})ointer dog in the last century. Nature, without the brain, 
would have required ages. He has done this in two ways: by 
exercising the muscles and functions required by the trotter 
and pointer; and by consciously breeding from the best speci- 
mens. So with his own race. He can encourage and foster 
life-subserving and life-giving activities, and thus make greater 
progress than would the blind law of the survival of the fittest. 
If this is not true, then our schools, our churches, and all other 
benevolent efforts are a huge mistake. He cannot drown the 
cripple as he would a fsit or a dog, and would not if he could, 
for his developed sympathies would stay his hand — lie would 
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suffer more pain in their destruction than the care for them 
entails; he must and will aid and encourage them, and while 
doing this, he can prevent the marriage of the idiot and the 
kmatic, and discourage the marriage of the indigent. In these 
ways, and a thousand others, he draws the fangs of the brute 
law, natural selection and the survival of the fittest, abolishes 
its wastefulness, conserves energy, and moves more rapidly to 
greater happiness. All institutions which assist in this should 
be approved. The Trust is one of these, in that it destroys, or 
tends to destroy, competition. 

III. 

SOME OF THE EVILS AND ALLEGED EVILS OF TRUSTS. 

We will now consider some of the evils and alleged evils of 
Tiiists. We will consider the latter first. 

The chief of these alleged evils has been already considered — 
i. e., the destruction of competition; and we have seen that this, 
instead of being an evil, is a positive benefit. 

The next in order is the fact that they destroy indeix^ndence. 
Instead of a thousand manufacturers of tobacco, we now have 
one huge manufacturer, and the thousand have gone out of busi- 
ness, or become its employees. Is this an evil? Remember 
that evolution is the process of uniting independent units into 
an interdef)eiKlent whole, all of the units of which have definite 
relation with each and all others thereof, each of which aids 
every other, and is injured by injury to any other, the result 
being higher life for all. If evolution be not a mistake, greater 
dependence is an evidence of advancement, not of retrogression. 

But what do people mean when they assert that independence 
is a benefit? They do not really mean what their words imply. 
They do not mean that a man would be benefited by having 
no relations with other men. If they did, they need must con- 
tend that the situation of the Esquimaux is more desirable than 
our own. There is, nevertheless, a grain of truth in the argu- 
ment for independence, and it lies not in the assertion that man 
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should not have relations with man, but that those relations 
should be definite, known by both parties, and enforcible by 
either. The domestic servant, especially in the South, is the 
least independent of all our people. The railroad engineer is 
perhaps the most independent. The servant knows what wages 
he will get at the end of the month, but this is all he knows — 
what work he may have to do for the master, what suppers 
served for the madame, what errands run for the young man of 
the house, and what lies (white lies) tell for the mistress, are all 
unknown quantities. The railroad engineer knows what wages 
he will receive, what work he will have to do, or that if called 
on for additional work he will get additional pay, and knows 
that all the railroad company requires or expects is efficient 
work. As long as he renders this, his job is safe. There was a 
time when the company might have called upon him to vote for 
this party or that party. Now it would not dare do more than 
persuade. The President of the Unit^ed States is nothing Uke 
as independent as your engineer, yet the engineer is the product 
of Tnists and Labor Unions. If they have brought independ- 
ence — true independence — to him, why will they not to other 
employees? Verily they will, and he who bemoans the passing 
of the independent manufacturer knows not the nature of true 
independence. The merchant and the manufacturer may be 
millionaires to-day — to-morrow they may be paupers. Nine 
out of ten make failures. This is because tliey know not their 
relations te the forces with which they deal. The president, 
general manager, treasurer, attorney of a Trust are as much its 
servants as the most humble employee — all are absolutely depen- 
dent in that they each and all have to do well their allotted work, 
but this done, they are absolutely free, or ere long will be, to 
do as they please in all things else. They may not make as 
nmch as the successful individual merchant or manufacturer, 
but they will make more than the average of these, and what 
they are to make will be definite and certain, and they can regu- 
late their lives accordingly. 
The hidependence, then, which Trusts destroy is the indepen- 
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dence of the brute, the Esquimaux, the savage; the independence 
of the highest civiUzation they do not destroy, but foster. 

Are Trusts, then, unmixed goods? No, they do many wrongs, 
and the outcry against them is not unfounded. Among these 
may be noted watered stock, of the true value of which the public 
knows nothing, forced upon the market through the manipu- 
lations of the gambling machine, the stock exchange; bonded 
property, by which device the honest creditor after years of 
litigation gets nothing for his debt and trouble, except an execu- 
tion returned "no property found;'' and attempted, sometimes 
consummated, control of poUtics, elections, and the legislative 
department of government, and even, occasionally, of the execu- 
tive and judicial departments. These are admitted evils, and 
need no proof. We pass to others, the wrong in which is not 
so clear. 

Destruction of competition, where the competitors are taken 
into the Trust, we have found reason to approve. But there 
is another method which Trusts have of getting rid of compe- 
tition — i. e., of putting down the price of their products within 
the territory of their competitor to so low a point that he is 
forced to the wall. This we all recognize as a wrong, and yet 
find difficulty in pointing out just wherein it is wrong. Has 
not the owner of a commodity the right to sell it for as low a 
price as he sees fit, and if so, how can his motive affect his right? 
To answer this requires a consideration of certain ethical ques- 
tions which I shall attempt later on. 

Lastly, Trusts facilitate and augment the private ownership 
of land. That land rightfully belongs to society is a proposition 
much disputed, but absolutely true, unless the doctrines of evo- 
lution are absolutely wrong. I shall not attempt here to give 
the proof — time and space forbid. (Those who are interested 
in the subject will find the proof in Spencer's "Social Statics," 
and the like conclusion arrived at from another standpoint by 
Henry Greorge in his "Progress and Poverty,'' "The Land Ques- 
tion,'' etc.) Those who deny the proposition usually expend 
their energies in showing the disasters which would follow if 
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societ}^ should now reclaim its own. In this they are entirely 
right. Lands must be left in the hands of private owners until, 
at least, all political parties approve civil reform in heart as 
well as in their platforms, and until the service has in fact been 
reformed to a point of efficiency and honesty infinitely beyond 
its present measure. This will not be in the time of the life 
and lives in being, but some day in the bright future will come 
to pass, and then, but not until then, we should be ready to 
join hands with those who would have the State reclaim the soil. 
In the meantime Tiiists are cornering certain valuable prop- 
erties, especially coal and iron, and other mineral lands. This 
is (Hstinctly one of their evils. 

IV. 

THE BENEFITS OF LABOR INIONS. 

We pass now to the benefits of Labor Unions. 

Some of them have developed, to a greater or less degree, the 
insurance principle in one form or another. This, in whatever 
form, is beneficial. But this is not one of the essential features 
of Labor Unions, and many of them have nothing of the kind. 

Their primordial purpose, the reason for their being, is to 
resist the selfishness of employers, chiefly of Trusts. That this 
is necessary, unprejudiced minds will readily admit. That 
Trusts will grow less selfish I fully believe, but that selfishness 
with them will cease to exist anywhere in the near future none 
but the dreamer will contend. Therefore, instead of fewer 
unions, we may expect more, for Labor Unions are but in their 
infancy; and instead of dissolution, we may expect organization 
on a wider scale, and combination of organizations, and federa- 
tion of these, until all labor is controlled by a central power. 

It may be wist^ for employers to try to prevent, temporarily, 
the organization of their employees, because most Labor Unions 
do not yet know their rights, or if they know them, they refuse 
to keep within their limits, and do many acts of injustice; but 
employers should recognize that their succeas along this line vdW 
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be but temporary — soon or late organization will be perfected, 
and efforts to prevent it will be seen to have been misspent 
energy. In the meantime, what employers should do is to find 
out just wherein Labor Unions overstep their rights, and l)end 
their energies to checking these oscillations from the true line, 
the legitimate line of the labor movement. In such efforts they 
will have the sympathy and support of the public generally, 
and will meet with ultimate success. But as long as they refuse 
to see what every one else sees as plainly as the noonday sun, as 
long as they refuse "to recognize the Union," and continue to 
assert that they are unmixed evils, just so long may they expect 
but little sjonpathy from the masses, and but little support in 
anything where the masses have control; they will have to rely 
more and more upon the " Pinkerton Detective '' instead of the 
High Sheriff of the County. 

V. 

THE RIGHTS AND WRONGS OF LABOR UNIONS. 

Let US, then, consider the rights and wrongs of Labor Unions — 
the things they do which they have the right to do, and the 
things they do which they have no right to do. But before 
doing this we must determine what shall be our standard of 
right and wrong — what shall be the final test. 

Most people would reply, "Conscience," and they would be 
right in ninety-nine cases out of a himdred; but all students of 
ethics know that there are cases in which Conscience furnishes 
no guide, or the wrong guide. Paul was misled by Conscience 
when he persecuted the Christians; the Christians, when they 
burned witches; the Chinese, when they strangled their female 
babes; and the Indians, when they left to die their decrepit 
parents. One school would answer that it is only the "enlight- 
ened" conscience which is to be followed; but in case of conflict, 
how are we to tell which is the enlightened conscience? The 
Christian would say to the Chinaman, "Yours is not when you 
15 
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strangle your babes," and the Chinamaij would reply, "Yours 
is not when you burn witches.'^ Manifestly, then, before one 
can know whether his conscience is enlightened, he must have 
some guide other than Conscience itself. 

What has evolution to say on this subject? According to 
its doctrines, the moral sense is not intuitive, but is acquired 
by experience, not by the experience of the individual himself, 
but by his own experience and the experiences of his ancestors 
on back to the beginning of time. In short. Conscience is the 
dictates of acquired and inherited experience. Where these expe- 
riences have been numerous and continuous through the ages, Con- 
science speaks with no imcertain tongue; but when a new situa- 
tion arises, not theretofore experienced. Conscience holds its peace, 
or, if it speaks, it does so with doubt and hesitation. In such 
cases we must find another guide. That other guide is Reason. 
It takes for its ultimate goal the greatest happiness, both general 
and special. With this as its objective point, it goes back away 
and borrows from Conscience one or more of its imdeniable and 
unquestionable dictates, and armed with them for its premises, 
it deduces an authoritative conclusion for future guidance; or, if 
this fails — if premises cannot be found which are conceded, and 
from which a satisfactory conclusion can be drawn, that is, 
if going further and further back. Conscience is still silent or 
conflicting in its dictates, then the results of any given act must 
be considered, and if it will make for ultimate happiness as con- 
tradistinguished from immediate pleasure, the act is to be ranked 
as right; otherwise as wrong. As a matter of fact, ethical argu- 
ments generally proceed along both of these lines, one of which 
is deductive, and the other of which is inductive. 

There are several questions concerning Trusts and Labor 
Unions which are new, with which the world has heretofore had 
no, or but little, experience, and concerning which Conscience 
is silent, or, at least doubtful, for we find men — good men, 
laborers, capitalists, business men, economists, philosophers, 



Digitized 



by Google 



J. F. BULLITT 227 

judges — arraigned on both sides thereof. These cannot be settled 
without the aid of reason. Let us look at some of these. 

1. Have laborers the right to combine and strike for higher 
wages? 

The earlier decisions in both England and this coimtry held 
that they had not — that such combinations were indictable con- 
spiracies. The trend of modern decisions is to the contrary; 
indeed, I may say, that it is now settled law, both here and in 
England, that they have. In all things action is equal to reac- 
tion — carry the pendulum two inches above its center of gravity, 
let it go, and (friction excluded) it will swing two inches above 
on the other side; when the price of iron rises to five dollars 
above its true value, ere long it will fall five dollars below its 
value; when the mother has spent a Monday in thrashing her 
children, she spends a Tuesday in coddling them and feeding 
them candy. May not judicial action with reference to labor 
combinations be but another illustration of the same phe- 
nomenon? May it not be that from the harsh and wrong posi- 
tion that all strikes for higher wages were wrong, the courts 
have gone too far in saying that none are wrong? I think so. 

Suppose that day labor is worth a dollar a day, and that such 
is, and has been for a long time, the current wage. Now, suppose 
that wheat is just alK>ut ripe, and that the farm laborers all 
over the countrj' combine and strike for five dollars a day? 
Woukl not the universal judgment be that they had done wrong? 
Most assuredly, and this universal judgment would accord with 
the conclusion of scientific ethics. Why? Because, as we have 
before seen, the public is injured, and each member of society 
is injured whenever any other member is injured. If the farmers 
had to pay five dollars a day, they would simply let their wheat 
rot in the fields, and they and the whole community would be 
injured; and if it were a country such as India, without facilities 
for transportation, a famine would be the result, and the injury 
would be incalculable, not only to the farmers and the public 
generally, but to the laborers themselves. The same would 
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be true, but to a less degree, if the laborers demanded four dollars 
or three, or anything more than one dollar, the (assumed) real 
value of a day's work. 

The conclusion is that laborers have not the right to combine 
and strike for any wage over and above the real value of their 
work. It was this truth, vaguely recognized by people generally, 
which defeated the Homestead Strike; and it was, likewise, the 
recognition of the converse of the proposition — i. e., that when- 
ever wages are below their real value, laborers have the right to 
combine and strike for higher wages, which made the anthracite 
strike partially successful. 

But, mark you, this conclusion is not equivalent to the asser- 
tion that all strikes for wages above their real value are, or should 
be, indictable misdemeanors. I am now considering simply 
the ultimate right or wrong of certain acts — what can rightfully 
be done to prevent them is an entirely diflFerent question. 

2. Have laborers the right to combine and strike to prevent 
the employment, or to obtain the discharge, of non-union labor- 
ers? 

This is a difficult but most interesting and important ques- 
tion. Upon its proper solution depends largely the future 
weal or woe of employer and employed, and this means that the 
welfare of the whole people depends thereon; for it is the question 
most hotly disputed by the contending forces, and the one out 
of which the most disastrous conflicts have arisen, and will con- 
tinue to arise. 

Let us get clearly in mind what the exact question is. I wish 
to exclude from consideration all cases where force, either actual 
or threatened, direct or indirect, is used to accomplish the object. 
The courts are unanimous that the use of force, in any form, is 
illegitimate, and with their decisions on this point all impreju- 
diced minds will at once agree. The question to be decided is, 
Have laborers the right to combine and strike to prevent the 
employment, or to obtain the discharge, of non-union laborers, 
provided they use persuasion only to accomplish their purpose, 
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and assuming, moreover, that the non-imion laborers are as 
skillful, healthy, moral, and in all respects as worthy as the 
Union laborers — that the only objection to them is that they 
do not belong to the Union? 

If an act be right if done by one, it cannot be wrong if done by 
a hundred pursuant to agreement. We may, therefore, reduce 
the question to a yet simpler form. Has one man the right to 
quit work, or threaten to quit work, in order to accomplish the 
discharge of another, simply for the reason that the other does 
not belong to his Union? Let me again repeat that I am here 
speaking of moral right, not of legal right — there are many 
things morally wrong and yet within legal rights — the law does 
not take notice of all wrongs. 

In the ease of the Naiioiial Protective Association of Steam- 
Fitters V. Cumrrdng, the Supreme Court of New York recently 
decided this exact question in the affi'-mative; but Justice Vann 
delivered an able dissenting opinion. The question came also 
before Judge McDowell in the Western District of Virginia in 
the case of the United States v. Haddow and Weber , and he an- 
swered it in the negative. Which of these decisions was right? 

Spencer divides acts, from a moral standpoint, into acts of 
justice and injustice, and acts beneficent and non-beneficent, 
and beneficent act^ he divides into acts of positive and negative 
beneficence Thus, to kill a man is an injustice; to aid the sick 
is an act of positive beneficence; to refrain from taking full 
advantage of a legitimate opportunity is an act of negative l>ene- 
ficence, such, for instance, as when a doctor curtails his practice 
in order that brother doctors may have a part of it. According 
to him, justice embraces the whole field of mr)rals with which 
the law should deal. It should have nothing to do with acts 
merely beneficent or non-beneficent. 

The formula for justice he expresses thus: "Every man is 
free to do that which he wills, provided he infringes not the 
equal freedom of any other man." "Justice," page 46. It 
seems to me that this is an argument in a circle, and in no way 
helps us 1o understand the meaning of justice, Spencer himself 
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secMiis to have partially realized this, for on the same page he 
says: ^^A possible niisay^prehension must be guarded against. 
There are acts of aggression which the fornmla is presumably 
intended to exclude, which, apparently, it does not exclude. It 
may be said that if A strike B, then so long as B is not debarred 
from striking A in return, no greater freedom is claimed by the 
one than by the other; or, it may be said that if A has trespassed 
on B's property, the requirement of the fornmla has not been 
broken so long as B can trespiiss on A's property. Such inter- 
pretations, however, mistake the essential meaning of the for- 
mula, which we at once see if we refer back to its origin. For 
the truth to be expressed is that each in carrying on the actions 
which constitute his life for the time being, and conduce to the 
subsequent maintenance of his life, shall not be impeded further 
than by the carrying on of those kindred actions which maintain 
the Uves of others. It does not countenance a superfluous inter- 
ference with another's life, committed on the groimd that an 
equal interference may balance it. Such a rendering of the 
formula is one which implies gieater deductions from the Hves 
of each and all than the associated state necessarily entails; and 
this is obviously a perversion of its meaning.'' 

Observe the word " superfluous." The clear implication seems 
to be that the fornmla does countenance interference with the 
Ufe of another, provided it be not sniperfluous interference. But 
how are we to tell when the interference becomes superfluous? 
The formula in no way helps us to determine this crucial point. 
It seems to me that a better formula would be: "Every man is 
free to do that which he wills, provided, he commits no act of 
direct aggression on any other man, and no act of indirect aggres- 
sion except such as results from his own legitimate growth." 
The definition of ayc/ression as given by Webster is, "The first 
attack, or act of hostility; the first act of injury." And it is 
here used in this sense. I think this would come nearer express- 
ing Spencer's real meaning, as gathered from subsequent pages, 
than the formula given by him. But definitions seldom give 
an accurate idea of a compoimd concept. The word direct needs 
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some explanation. Clearly some aggressions are permissible. 
Thus, a doctor is settled in a village — has been there for thirty 
years. He has a wife and children. His practice is sufficient 
for the support of himself and family, but not more than suffi- 
cient. A graduate, fresh from the University, acquainted with 
all the modern and most approved niethods of surgery and 
physics, settles there. In a few years he acquires all the practice 
of the older man. The elder man dies of a broken heart, and 
only the kind offices of friends keep his family from the poor- 
house. Has the yoimger done the elder an act of injustice? 
Clearly not. He has injured him as much as if he had stabbed 
him in the back, but his act was not unjust. Wherein lies 
the distinction? In the one case the injury has resulted to the 
elder man from the legitimate growth of the other. I assume that 
the younger has been guilty of no unprofessional conduct or 
underhanded methods, but has ousted the other simply by 
being more efficient in his business. This being the case, the 
younger man has simply been paid the worth of his labor — its 
real value — to deny him this would be unjust, according to 
Spencer's meaning of the word. Again, society is better off 
for his coming; new methods of surgery have been introduced, 
and new physics given for old ailment^i, of which the elder doctor 
was ignorant, the result being more lives saved, more cripples 
made whole, and a greater aggregate happiness. The injury 
to the elder doctor and the resultant misfortunes of his family, 
all will deplore, but none will say that for their benefit, society 
should have been deprived of the services of the yoimger man, 
and none will say his act was unjust. On the other hand, if 
the younger doctor could stab the elder in the back and conceal 
his crime, he might thus do himself an equal good; he might thus 
acquire all the practice of the other; but his act woukl be one 
of flagrant injustice. 

Now, observe that in the latter case the injury was direct, 
while in the former the injury was indirect, and resulted only 
from the life-conserving activities, the legitimate growth of the 
younger man. Certain kinds of indirect aggressions, i. e., those 
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resulting from the legitimate growth of the actor, are permis- 
sible, but no direct aggression ever is. 

We are now prepared to determine the nature of the act of 
one who seeks to have a brother laborer discharged because he 
is a non-unionist, and to ascertain whether it is just or unjust, 
beneficent or non-beneficent. Clearly it is not beneficent — it 
does not do the non-union man a positive good, nor is it a refrain- 
ing from taking advantage of a legitimate opportunity on the 
part of the union man for the benefit of the non-unionist. The 
best that can be said of it then is that it is not an injustice. Can 
this be said of it? I think not, because it is a first injury, and 
it is a direct injury; it does not result simply from the legitimate 
growth of union man. If demand for labor were light, and if 
the non-union man were discharged and the union man retained 
because the latter was more efficient than the former, the non- 
unionist would not complain. This would be merely indirect 
injurj' resulting from competition; but not so in the case sup- 
posed — the act is a direct aggression. 

It may be answered, however, that although the act does the 
non-union man an immediate injury, yet it will do him an ulti- 
mate good; that it will force him to join the Union, and will thus 
in the end be a benefit to him. If this argument were tenable, 
it would entirely do away with the formula of justice; the thief 
when arraigned for having stolen his neighbor's horse would 
reply, "My friend was devoting too nmch time to the chase, 
and his farm was growing up in weeds; I argued with him for 
w^eks and months, but he would not heed me, and, therefore, 
for his own good, I stole his hunter,^' and the court, if it beheved 
the prosecutor was better off without a hunter than with one, 
would have to discharge the defendant. Again, it is the argu- 
ment of the Jesuits, which has received universal condemnation. 
We might stop here, but it is a question of importance, and there- 
fore demands also the tnie ethical answer, which is that all 
ultimate ends are attained step by step, first by accomplishing 
this proximate means and then by that, and that the proximate 
means are ever the most authoritative, and no wrong act must be 
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committed in their doing. Thus, the ultimate end of the mer- 
chant,, as such, is to make money. He does this by buying a 
stock of goods at the lowest price possible, by employing honest 
and efficient clerks, by keeping a set of books in a business way, 
by paying his debts when due, etc. Now these several acts, 
as necessity therefor arises, become respectively more authorita- 
tive than the final object of making money, and he who neglects 
them is violating the moral law. See Spencer's " Data of Ethics," 
page 160, et seq. The adage, " Hew to the line, let the chips fall 
where they may," is based upon this ethical principle. 

In yet another way we may see the fallacy of the supposed 
reply. Porce never dies; it acts and reacts throughout time — 
now a cause, now an effect, and again a cause. What may be 
the ultimate result of a given act it is very difficult to say, and 
men may necessarily differ widely in their opinions thereon; 
and the experience of the ages has taught that so long as one's 
course of conduct does not affect others injuriously, it is best 
to let him act as he pleases — if he wishes to go to the devil, let 
him rip — it is wrong to force him in the boat heavenward-bound; 
if you can persuade him, all right and good, but if not, you 
nmst go with a vacant seat. This principle is at the foundation 
of all liberty, and its correctness comes into especially clear 
reUef when one thinks of religious liberty. It is in truth but 
another form of stating the meaning of justice. 

There is no escape, then, from the conclusion that a man who 
obtains the discharge of another simply because he does not 
belong to the Union commits an injustice. And this conclusion 
will be fovmd to agree with the direct dictates of conscience in 
dozens of analogous cases; and those who deny the proposition 
are misled, in my opinion, by a failure to distinguish between 
a legal right and a moral right. Thus where one hires to me for 
no fixed period, he has the legal right to leave when he pleases; 
there is no law to pimish him either civilly or criminally; but 
if he leaves for the purpose of injuring me, and his act is calcu- 
lated to do me an injury, as, for instance, if he should leave just 
as I needed his services to quench the fire of a burning barn, 
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he would be guilty of a moral wrong. So, too, they are misled 
by failing to consider the purpose of the act. In determining 
the moral quahty of an act, the results must necessarily be con- 
sidered. If one does an act intended to do injury to another, 
and the injury follows, he is guilty of a crime, if it be a crime; 
but if his purpose fails, he is nevertheless guilty of attempted 
crime. Although, therefore, one may have a legal right to leave 
my service when he pleases, yet if he does it for the purpose of 
injury he is guilty, at least, of an attempt at moral wrong. 

We are now prepared to answer the question above referred 
to — " ^Vhy is it wrong for a Trust to reduce prices in the terri- 
tory of a rival to so low a point that he is forced out of business?*' 
It is assumed, of course, that the prices are reduced much below 
the true value of the article sold, and for the purpose of getting 
rid of competition. It is because the act is an aggression, a first 
injury, not resulting from the legitimate growth of the Trust. 

3. Have Labor Unions the right to strike for shorter hours? 
This depends on two i)oints: First, whether or not the wages 

are a fair return for the number of hours of work, and this is seen 
to l)e the same as the question, have they the right to strike for 
higher wages; and, second, whether or not it is consistent with 
the best health of the laborers, moral and physical, to work the 
hours required. If it is, then they do a wrong to strike for 
shorter hours; if it is not, then they do right to strike. But is 
the wrong done in such cases an injustice? I think not. Direct 
aggression is absent. By working for an employer, the laborer 
does both himself and his employer a good. By ceasing to labor 
for him, the laborer simi)ly refuses to longer benefit him. His 
act is not unjust to the employer, but at most non-beneficent. 

4. Is it right for Labor ITnions to attempt to limit the amount 
of work of their own members? 

To do so tends eventually to reduce them all to the same dead 
level of efficiency, of desires, and worldly possessions. This 
cannot be right unless in tlie final and highest state of man all 
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are to be alike in all things — in abilities, capacities and desires. 
This, as I understand it, is one of the cardinal theories of the 
socialist, but if evolution be right, this theory is totally wrong. 
Evolution teaches that along with aggregations of wholes there 
goes differentiation of units — that the units ever and ever l>econio 
more and more heterogeneous. In the highest state, therefore, 
instead of everyone being laborer, capitalist, merchant, manu- 
facturer, artist, statesman, musician and philosopher, we may 
exjDcct that the laborer will have but Httle of the ability of the 
capitalist, the artist none of that of the statesman, and may even 
hope that a man may be jjseudo-philosopher without being a 
musician. Instead of the cook finding her greatest delight at 
the end of a telephone listening to the grand oi)era being sung 
in Paris, as Bellamy would have it, we may expect that she will 
find her greatest pleasure in cooking a l>eefsteak to a turn and 
making a mincepie that will not give indigestion. This is the 
theory of evolution. Is the suggested picture less beautifid 
than that of Bellamy? Not unless you carry along with the 
concept the further theory that pleasure, happiness, comes from 
co-ordination of the internal man with the external, from adapta- 
bility to the environment; from doing well all things necessary 
and proper to meet the requirements of the sphere of life one 
occupies; not if you believe that there is as nmch happiness in 
the cottage as in the castle; not unless you can conceive that a 
Shakespeare, a Gladstone and a Spencer would be exhilarated 
by washing dishes. 

There are other evils of both Trusts and Labor ITnions which 
I will not attempt to consider. The above are sufficient for the 
piu-pose of showing the application of certain general principles, 
which is the main object of this paper. We pass now to the 

VI. 

REMEDIES FOR THE EVILS OF TRl STS AM) LABOR UNIONS. 

Doubtless additional legislation is needed especially with 
reference to Trusts. I shall not attempt to even suggest along 
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-w hat lines this should run, further than to say that I think the 
current theory of publicity would do much to remedy the most 
aggravated evils of Trusts. Their opposition to it is well founded 
so long as they wish to continue their gambling and other nefa- 
rious methods, but no honest Trust could object to publicity, 
if all were treated alike, and the plea that it would be an undue 
interference with private business is untenable, because their 
operations are so large that they become qxtasi-public; and, 
moreover, they owe their existence to the public, the Legis- 
ture, and must accept life with such limitations as the Legislature 
may see fit to impose. 

For some of the evils of Labor Unions the counter-combina- 
tion of capital is undoubtedly the proper remedy. I have 
already pointed out that while Trusts and Labor Unions are 
both the products of evolution, they are not of the same genus, 
they are not of co-ordinate growth. The legitimate purpose of 
the one is productive; that of the other is to keep the first in its 
true line of development, to resist its oscillations, to prevent its 
oppressions. But, as so often happens. Labor t^nions have 
gone far beyond the point of equilibrium, and have themselves 
become oppressors. To resist this, capital should form a co-ordi- 
nate combination. The National Association of Manufacturers 
is one of these, and it is evident from President Parry's address, 
delivered at the last meeting held in New Orleans, that the Asso- 
ciation has already found abundant reason for its being, and we 
may confidently expect further combinations along the same 
line. If President Parry reflects the views of the members gen- 
erally of the Association, they are quite extreme with reference 
to labor, but this might have been expected. One extreme 
begets another; the conflict between them will beget the proper 
mean. 

So much for new weapons with which to meet these new evils; 
but we must not forget the old, for there are old ones, as old as 
the English law, which, properly wielded, will bring us out whole 
in nine cases out of ten. I refer to the Doctrine of the Conspiracy 
of the common law courts, and that of Injunction of courts of 
equity. 
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In Bishop's Criminal Law (7th Ed.), Section 171, the author 
defines conspiracy thus: "Conspiracy is the corrupt agreeing 
together of two or more persons to do by concerted action some- 
thing imlawful, either as a means or an end." Other authorities 
define it to be an agreement of two or more to do an unlawful 
act, or to accompHsh a lawful act by unlawful means. The two 
definitions are essentially the same. The leading idea in the 
doctrine is that although an act may not be criminal if done by 
one, yet where a number combine to commit it, their power for 
evil is so greatly increased that the law will punish if the act, 
if done by one, would be unlawful. So far all of the authorities 
are agreed; but when we come to look for the exact meaning of 
"unlawful," as here used, we find a singular dearth of authority. 
It clearly does not mean criminal; but does it mean something 
which, if conunitted by one, would give to the party injured a 
civil right of action for damages, or does it mean simply a moral 
wrong? I find but little discussion of this question, and nowhere 
is it so clearly answered as in the opinion of Judge Atkins, of 
the Corporation Court of Richmond city, in Commonwealth v. 
Shelton, 11 Va. Law Journal, 324. The learned judge, in passing 
upon a demurrer to an in(Uctment for conspiracy to "boycott," 
said: "The tmlawful confederacy is, therefore, punished to pre- 
vent any act in execution of it. But the law by no means in- 
tends to exclude society from the benefits of united effort for 
legitimate purposes, and such as promote the well being of indi- 
viduals or of the public. It uses the word conspiracy in its bad 
sense. An act may be immoral, for instance, without being 
indictable; but when immoral acts are committed by numbers 
in furtherance of a common object, and with the advantage and 
strength which determination and union impart to them, they 
assume the grave importance of a conspiracy, and the peace and 
order of society require their repression. * * * The author- 
ities seem to agree that the gist of the offence is the conspiracy, 
and that a conspiracy is a confederacy to do an unlawful act, 
or a lawful act by an unlawful means, whether to the prejudice 
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of an individual or the public. But by iinlatvful it is not in- 
tended to mean that the acts agreed to be done must be criminal ; 
it is enough if they are ^^Tongfu] and with an improper motive/' 

Now, on first thought, it seemed to me that Judge Atkins had 
struck the keynote of the whole question, and that all we had 
to do in order to determine whether a combination was or was 
not an indictal)le conspiracy was to determine whether the act 
agreed on, if done by one, would be a moral wrong; but subse- 
quent consideration has convinced me that while Bishop's defini- 
tion is much too narrow, this definition is a trifle too broad. 
Thus, suppose a number of wealthy men should get together and 
agree that they would give no more to the "Red Cross Society,'' 
or the " Sisters of the Poor," or any other charity. It is wrongful 
for a wealthy man to refuse to give anything whatever to charity; 
but surely it would not be an indictable conspiracy for a number 
of them to agree not to do so. So, suppose that a number of 
laborers got together and agreed not to. work over four hours a 
day. No laborer can properly support himself on four hours 
work per day; but such a confederacy would clearly not be indict- 
able. 

Note that the acts referred to in tli'ese illustrations are not 
acts of injustice, but merely of non-benevolence in the first case, 
and of a suicidal nature in the latter. Now, Spencer contends 
that the State cannot rightfully inhibit or enjoin any act unless 
it falls within the class of just or unjust — that the State should 
have nothing to do with acts merely benevolent or non-benevo- 
lent, or affecting merely the person who connuits them. See 
" Justice," Chapter XX^'I, et scq. In this I do not entirely agree 
with him. It is the practice of all the most highly civilized 
nations to give State support to public schools, hospitals, asylums 
and divers other charities. I cannot believe they are all wrong 
in this — what the world by ages of experience has come to believe 
to be right, is generally right; or, at least, if not wholly right, 
yet more right than wrong. Moreover, justice is but a cruder 
fonn of morality than benevolence. If it is right for the State 
to enforce morality in its cruder form, why not in its more refined 
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form? And yet there is much in what Spencer says; so much, 
indeed, that I beheve an examination will show that the courts 
of England and of this country whether of common law or equity, 
do not attempt to enforce benevolence unless enjoined by a 
legislative act. 

While disagreeing with Spencer, therefore, in his broad asser- 
tion that the State caimot rightfully enforce -beneficent acts, we 
must admit that the judicial department cannot do so without 
legislative warrant. 

On the other hand, I do not believe that any well considered 
case can be foimd where a confederacy of two or more to commit 
on another an act of direct aggression was held not to be an 
indictable conspiracy. 

We must, therefore, amend the definitions of both Bishop 
and Judge Atkins, and define the word thus: A conspiracy is 
the corrupt agreeing together of two or more persons to conmiit 
upon another some act of injustice, either as a means or an end. 
(Of course, the word injiistwe is used in the sense heretofore 
explained, i. e., of direct agcjression,) 

We come then to the question, what acts of Trusts and Labor 
Unions are indictable as conspiracies? They are both per se con- 
federacies; they can do nothing without agreement. Therefore, 
wherever they commit acts of direct aggression, or agree to do 
so, their members may be indicted for conspiracy. 

The issue of watered stock by a Trust is such an act, and so 
likewise is the putting down of prices to destroy a comi>etitor. 

So, likewise, w^hen a Labor Union agrees to go on a strike to 
obtain the discharge of non-union men, its act is one of injustice, 
and is indictable. Nay, more, the mere adoption of a by-law 
by them that they will not permit non-union men to work where 
they work, makes them subject to indictment for conspiracy, 
for, as the authorities say, "the gist of the offence is in the con- 
spiracy,'' and this is " punished to prevent any act in execution 
of it.'' 

On the other hand, w^here a Labor Union goes on a strike for 
imfair wages, or for unreasonably short hours, etc., while they 
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do a wrong, it is not a legal wrong. They do not commit thereby 
any act of direct aggression, and are not amenable to the law. 

But the doctrine of conspiracy would help but little, perhaps, 
to check the evils of Labor Unions if it were not for the supple- 
mental law of Injunction. Such would not be the case if public 
opinion were educated, in thought and heart, up to the point 
our judges are; but in the present state of pubHc opinion but 
few juries can be found who are willing to punish labor agitators 
for their crimes. I have been a Democrat all my Hfe, anJiWant 
to continue to be, if the powers that be (or were) will let me, but 
I cannot join in their outcry against government by injunction: 
I hope to see that government extended instead of abridged. 
The original prejudice against the exercise of this [X)wer of the 
court of chancery grew out of jealousy. The courts of law were 
administered according to English rules and by judges of English 
blood. Courts of equity came from France, and were at first 
presided over by ecclesiastics. Hence a jealousy and contest 
between the two for centuries. One prevailed in one thing, 
the other in others. The courts of law prevailed in this, that is, 
it became established law that where an act, if done, would be 
a crime, punishable by the criminal law, courts of equity had 
no right to prevent its commission by injunction. . This was a 
barbaric doctrine. Happily it has been changed by the highest 
court in our country. In the Debs case the Supreme Court of 
the United States held that where you can see that a crime is 
going to be committed, you have the right, under certain cir- 
cumstances, to prevent it by injunction; and that the fact that 
the act, if committed, would be punishable under the criminal 
law, does not oust courts of equity of their jurisdiction. To 
hold that a court could enjoin men from injuring me by diffusing 
through the air a nauseous odor, but could not stop them from 
putting under my house a dynamite bomb, and blowing me and 
my family to the lieavens, is a manifest absurdity. An eye for 
an eye and a tooth for a tooth was the old law; but in this en- 
lightened age, punishment is administered for the sake of preven- 
tion, and not for the sake of revenge; and therefore all methods 
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of prevention should be welcomed instead of condemned. And, 
therefore, I hope and believe that the doctrine announced in 
the Debs case has come to stay, and that it will be followed by 
air the courts of the land. 

In conclusion, let me apologize to the Association for not 
having attempted to fortify the opinions herein expressed with 
the actual decisions of our courts. I have not done so for two 
reasons: First, because my main object was to discuss the sub- 
ject fipm the standpoint of evolution, with which the courts 
have not yet seen proper to expressly deal; and, secondly, be- 
cause this took so much time and space I have not had either 
for citation of decisions. 
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The Fifteenth Amendment — An 
Account of its Enactment. 



Papbr Read by A. CAPERTON BRAXTON, 
OF Staunton, Virginia. 



The origin of negro suffrage, as a practical thing in the United 
States, was the Act of January 8th, 1867, establishing it in the 
District of Columbia. Whatever, in the light of thirty-ocid years' 
experimentation, may now be thought of its justice, wisdom, 
or beneficence, the fact is, that, imtil the political exigencies of 
the Reconstruction arose, unrestricted manhood suffrage for 
negroes was neither accepted, nor seriously considered, by the 
people, or leading men, of any State or party. The wisdom 
and justice of unrestricted negro enfranchisement Is claimed by 
some to be axiomatic; but, nevertheless, there is not a single 
instance of its advocacy by even a substantial minority of the 
white population in any eomnmnity where negroes were suffi- 
ciently numerous to make the measure moi^e than a naked 
theory. 

Of the thirty-four States forming the Union on January 1st, 
1861, the constitutions of thirty of them excluded negroes from 
the franchise. Even in the four States of Vermont, New Hamp- 
shire, Massachusetts and New York, where negroes were nomi- 
nally gi'anted suffrage, they practically cast no vote, either 
because scarcely any of that race resided there, or, else, because 
they were excluded by educational or property qualifications. 

(243) 
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Of men over twenty years of age, in 18G0, there were, in 
New Hampshire, 91,954 whites and 149 negroes; in Vermont, 
87,462 whites and 194 negroes; in Massachusetts, 339,085 whites 
and 2,512 negroes and, in New York, 1,027,305 whites and 12,989 
negroes.^ But, as each voter in Massachusetts was required 
to prepay his taxes and be able to read and wTite,^ and each 
negi'o voter hi New York was subject to a property quaHfication 
of $250.00, not appUcable to the whites,* the result was that, 
in the entire TTnited States, in 1860, there were only about 2,500 
negro voters, not one of whom resided outside of New York or 
New England.^ Even in New England suffrage had never been 
expressly conferred upon negroes, but grew, merely by implica- 
tion and construction, out of the broad language of their old 
constitutions. These constitutions (like those of several other 
States) were adopted at times when the idea of conferring 
suffrage upon negroes, as a race, had never yet entered the mind 
of man, and when free negroes were so scarce that they were no 
more contemplated by constitutional draftsmen than were 
Chinese or South Sea Islanders. 

Later on the equally comprehensive suffrage laws of New 
Jersey, North Carolina and Tennessee, where the population of 
free negroes had become no longer negligible, were promptly 
reworded so as to admit only white men;^^ but, in New England, 
the members of that race continued so few that it was not 
thought worth while to amend a constitution either to exclude, 
or to admit, them. Thus the constitutions of Maine and Rhode 
Island remained as much unchanged after it was found that 
their language excluded negroes, as did those of Vermont, New 
Hampshire and Massachusetts after it transpired that their 

1 See tables in speech of Roscoe Conkling in House of Representatives, January 22nd, 
1866. Olobe, p. 367. 

2 Poore's Constitutions. 

3 Idem. 

4 Thorp's Const. History of the U. S.. Vol. III., p. 226-7. 

4^ As a seunple of the careless wording of some of the suffrage clauses of the earlier 
Constitutions, that of New Jersey gave the franchise to "all Inhabitants" — irrespective 
not only of race, but of sex — and under it white women and negro men and women actually 
voted, imtil it was corrected about 1807. See Poore's Constitutions, Mcpherson's History 
of the Reconstruction, p. 258. and an interesting article in the New York Tribune of April 
, 1867. 
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language admitted them to the suffrage.^ In the Constitution 
of New York alone, of all the States up to 1868, was the negro 
expressly allowed to vote; but even there he was discriminated 
against by a heavy property qualification, not appUcable to the 
whites, and which excluded about ninety per cent, of the negro 
voters.* 

Ignoring the enforced acquiescence of the Southern States 
during the Reconstruction period, impartial negro suffrage, 
when made an issue before the people, has never obtained a 
majority vote in a single State of the Union, save in Iowa and 
Miimesota, during the fall of 1868;^ and, at the breaking out of 
the Civil War in 1861, it is believed that neither under the Na- 
tional, nor any State, government, was there a single office, civil 
or military, filled by a negro in the United States.^ 

This aversion of the American people to negro suffrage and 
office holding, was almost as great as their hostiHty to negro 
slaverJ^ From early Colonial times a large portion, if not a 
majority, of the white people of this coimtry have been opposed, 
at least in theory, to negro slavery. A majority of the States 
always prohibited it, and the remainder were deterred from 
aboUshing it only because of practical difficulties. But, up to 
the Reconstruction Act of March 2nd, 1867, the people of no 
single State had ever voted for impartial negro suffrage, nor had 
any party (including the Abolitionists themselves) ever declared 
for it in a national platform.® On the contrary, although in 

5 The Constitutions of Maine and Rhode Island limited suffrage to "citizens of the 
United States." The Supreme Court of the United States in March, 1867, decided, in 
ScoUv. Sandford, 19 How., 393, state that a free negro was not a citizen of the United States; 
but the suffrage clauses of these Constitutions were allowed to remain unchanged, although 
Rhode Island amended its Constitution in 1864 and Maine in 1865. See Poore's Constitu- 
tions. When the Fifteenth Amendment passed Congress, the Radicals thought Rhode 
Island wotild probably reject it. See New York Tribune of February 22nd, 1869, p. 1. 

6 Thorp's Const. History of the United States, Vol. III., p. 227. 

7 This statement ignores negro suffrage clauses in State Constitutions adopted since 
the existence of the Fifteenth Amendment, which left the people no choice in the matter. 

8 Thorp's Const. History of the U. S., Vol. III., p. 227. 

9 Even, of the "Abolition Party," in 1840, the "Liberty Abolitionists," in 1844; the 
"Free Soilers," the "Abolitionists" and the "Liberty League," in 1848; the "Free Soil 
Democrats," in 1862 (whose National Convention elected Fred Douglas himself as secretary), 
and the "Radical Republicans," in 1864; not one of them advocated negro suffrage in 
their National Platforms. See McKee's National Platforms and the New York Tribune 
of August 12th, 1862. 
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the decade immediately preceding 1867 no less than twenty- 
seven of the thirty-seven States then in the Union had amended 
their constitutions (many of them in respect of suffrage)/^ yet, 
in no single instance was the franchise extended to negroes; but, 
in every case where political equality for negroes had been sug- 
gested, it had been voted down by decisive majorities. It must, 
therefore, never be supposed that the sentiment against negro 
slavery was, by any means, a sentiment in favor of negro suffrage. 

Even in some of the strongest anti-slavery States, so (iecided 
was the sentiment against negro suffrage that no greater re- 
proach, nor more damaging charge, could be brought against a 
public man than that he favored political equality for negroes. 
As far back as 1836, Abraham Lincoln was on record as opposed 
to negro suffrage ;^^ and, in his memorable series of debates with 
Stephen A. Douglas in 1858, in order that his strong anti-slavery 
views might not expose him to the charge of favoring the heresy 
of negro suffrage, he repeatedly emphasized his condenmation 
of it. In his first "pitched battle/' as he called it, with Judge 
Douglas, at Ottawa, Ohio, he said: 

" I have no purpose to introduce political and social equality 
between the white and the black races. There is a physical dif- 
ference between the two which, in my judgment, will probably 
forbid their ever living together upon the footing of perfect 
equality; and, inasmuch as it becomes a necessity that there 
must be a difference, I, as well as Judge Douglas, am m favor 
of the race to which I belong having the superior position. I 
have never said anything to the contrary; but I hold that, not- 
withstanding all this, there is no reason in the world why the 
negro is not entitled to all the natural rights enumerated in the 
Declaration of Independence — the right to life, liberty and the 
pursuit of happiness. I hold that he is as much entitled to 
Jhese as the white man.'' 

Again, and upon a subsequent occasion, referring to the same 
subject in a public speech, he said: 

10 Poore's Constitutions. 

11 In a letter to the editor of the New Salem Journal, in 1836, Lincoln declared himself 
in favor of female suffrage, but restricted his advocacy to the "white" race. See Lincoln's 
works, Vol. I., p. 7. 
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"I am not, nor ever have been, in favor of bringing about, in 
any way, the social and poHtical equality of the white and black 
races; I am not, nor ever have been, in favor of making voters 
or jurors of negroes, nor of qualifying them to hold office or 
intennarry with the white people; and I will say, in addition, 
that there is a physical difference between the white and black 
races which I believe will ever forbid the two races living to- 
gether on teniLS of social and poUtical equality." 

Notwithstanding the&e repeated denials, it seems that the 
editor of an Ohio paper, in September, 1869, charged that Mr. 
Lincoln was really "in favor of negro suffrage." But, in a 
speech shortly afterwards, at Columbus, Ohio, Mr. Lincoln 
indignantly denied the charge; hn quoted from his former 
speeches on the subject; and, in conclusion, said: 

" I did not say that I was in favor of negro suffrage; but * * 
twice — once substantially and once expressly — I declared against 
it. * * * I presume the editor of that paper is an honest 
and truth-loving man, and that he will be greatly obliged to me 
for furnishing him, thus early, an opportunity to correct the 
misrepresentation he has made, before it has nm so long that 
malicious people can call him a liar."^ 

"fbese repeated declarations of Mr. Lincoln against negro 
suffrage were not only made in i»ublic speeches, but were pub- 
lished at the time in the newspapers far and wide; and, in the 
light of those views, of which he had never then indicated the 
slightest modification, he was nominated and elected President 
by ihe Republican party the next year. It was even claimed 
by the Republicans, at that time, that advocates of negro suf- 
frage practically did not exist; and that the alleged favoring of 
it by their party was u baseless charge — a kind of bugaboo 
gotten up })y the Democrats to scare off Republican voters. 
Tn fact, Mr. Lincoln declared in one of his speeches about that 
period, that he had never seen any one who was hi favor of poli- 
tical equality for negroes.^* 



12 Lincoln and Douglas Debates, p. 364, et seq. 

13 Idem., p. 365. 
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Such was the senthnent of the country when the Civil War 
broke out in 1861; and, with the possible exception of New 
Hampshire, Vermont and Massachusetts, there can be no doubt 
that the advocates of impartial negro suflfrage could not then 
have mustered a corporal's guard in a single State of the Union. 

In the course, however, of the next decade, covering the 
period of the war and the Reconstruction, events transpired 
and conditions arose which made negro suffrage possible of 
accomplislmient. The principal agencies which contributed to 
this result were: First, gratitude to the negro soldiers who had 
servTd in the Federal armies — to "save the Union,'' as it was 
said; second, apprehension lest the so-called "rebel element" 
regain control of the Federal Government ; and, third, the desire 
to perpetuate the Republican party in power. Thus we have, 
as the inspiration for negro suffrage, gratitude, apprehension 
and politics — these three; but the greatest of these was politics. 

In tracing the progress of negro suffrage in the United States, 
from the begiiming of the Civil War up to the adoption of the 
Fifteenth Amendment, little notice will be taken of the acts of 
the Confederate States. That the white people of those States 
were always imanimous in their opposition to negro suffrage, 
and that their final submission to it was in invitum, are facts 
too well known to bear contradiction, or even rehearsal. The 
Union States alone being free, from the close of the v\ar till the 
proclamation of the Amendment, their acts only are worth con- 
sidering, as expressive of public sentiment during that period. 

The first opportunity after January 1st, 1861 , which a negro 
suffrage sentiment may be said to have had for expression, was 
in the "Loyal" Convention which met at Jefferson City, Mo., 
on February 28th, 1861. This convention was composed of 
Unionists, and remained in session, off and on, till July 1st, 
1863.^^ It adopted numerous amendments to the State Consti- 
tution, but none looking to negro suffrage. On November 26th, 
1861, at Wheeling, another "Loyal" Convention assembled to 
form the first constitution for the proposed new State of West 

14 Poore's Constitutions. 
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Virginia, and to give expression to the anti-Confederate, anti- 
slaver}', sentiments of the people. This convention adopted 
provisions abolishing negro slavery, as did the one in Missouri ; 
but it, also, failed to suggest negro suffrage. During the next 
year, 1862, only Michigan amended its constitution, but no indi- 
cation developed therein of the existence of any negro suffrage 
sentiment in that State either. 

In the meantime, the valiant conduct and valuable services 
of the negroes in the Union Army, during the trying campaign 
of 1862, entirely removed the prejudices which many northern 
men had entertained against their employment as soldiei-s, and 
fully reconciled them to the propriety and exi)ediency of the 
miUtary measure of emancipation on January 1st, 1863. But 
when, in December, 1863, President Lincoln, by proclamation, 
unfolded his plan of reconstruction for the South, he expressly 
.excluded negroes from participation in the elections for the 
proposed reconstruction conventions,^^ and expressly declared 
that the Federal Government would require nothing for the 
freed negroes except a recognition of their freedom, and a pro- 
vision for their education — not a hint, nor suggestion, of their 
being, even ultimately, admitted to the franchise, is contained 
either in this proclamation or in his message to Congress on the 
same day, in which he reports, explains and defends it.^** 

While negro suffrage, at this time, was advocated by no 
party, and almost by no leading man outside of Massachusetts, 
Vermont and New Hampshire, yet it was now beginning, for 
the first time, to gather advocates here and there through the 
country, some of whom felt it was due, as a reward, to the 
negroes for their patriotic service in the army, and others, that 
it should be meted out, as a punishment, to the rebellious white 
men of the South, whom they denounced as traitors and hated 
with a fanatical venom, difficult now to appreciate. 

A speech delivered by Mr. Sunmer about two years later, 
at Worcester, Mass., fairly illustrates the sentiments of some 



15 Messages and papers of the Presidents, Vol. VI., p. 214. 

16 Idem., p. 189. 
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of the earlier advocates of "negro suffrage for the South," who, 
about this time, began to make their voices occasionally heard. 
Mr. Sumner said: 

''As those who fought against us should be for the present 
disfranchised, so those who fought for us should be at once 
enfranchised, and thus a renovated State will be built secure 
on an unfaltering and natural loyalty. For a while the freed- 
man will take the place of the master, verifying the saying that 
the last shall be first, and the first shall be last. In the pious 
books of the East it is declared that the greatest mortification 
at the Day of Judgment will be when the faithful slave is carried 
into Paradise, and the wicked master sent to hell. * * * 
Therefore, in organizing this change, we follow Divine justice. "^^ 

While these sentiments had not, in the winter of 1863-4, 
gained full sway, yet the suggestion of a limited and restricted 
negro suffrage in the South, was making itself felt in the minds 
of many Northern men. The idea of enfranchisement as a 
reward for military service was as okl as the days of Rome, and 
wa.s entirely familiar in America, where some of the States had 
acted upon it for years. Upon this well established principle 
the personal enfranchisement of worthy negro soldiers, as a 
reward for valiant miiitary service, was reconciled to the minds 
of many persons, whose natures would have revolted no less 
strongly against the adoption of general, indiscriminate, negro 
suffrage, as a punitive measure against Southern white men, 
than they would have done at the suggestion of a general mas- 
sacre. It was in response to this new sentiment favoring limited 
and occasional enfranchisement for exceptional individuals 
among the negroes that, on March 13ht, 1864, Mr. Lincoln, 
who but two months previous had exchided negroes from the 
franchise in his plan of reconstruction, wrote, in a private letter 
to his military Governor of Louisiana, suggesting, with much 
misgiving, the experiment of granting suffrage to a few selected 
negroes. Said he: 



17 Speech deliveretl by Charles Sumner on September 14th, 1865, before the Republi- 
can State Convention at Worcester, Mass. See Sumner's Works, Vol. XII., p. 340. 
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"I barely suggest, for your private consideration, whether 
some of the colored people may not be let in; as, for instance, 
the very intelligent, and especially those who have fought so 
gallantly in our ranks."^^ 

But neither Governor Hahn, nor the Reconstruction C!onven- 
tion which he assembled, saw fit to adopt this suggestion. In 
fact, negro suffrage, upon the political sky of 1864, was a cloud 
which cannot be said to have been even as large as a man^s 
hand. 

There was then lowering in the heavens, however, another 
cloud which had been gathering for some time, and was now 
nmch larger than a man's hand. This was the cloud of Radical- 
ism, evolved out of the elements of bigotrj'- and fanaticism, 
blown together by jealousy and distrust of Mr. Lincoln, and 
fraught with the thunders and consuming lightnings of that 
reconstruction tempest which, in a few years, was to break over 
and devastate the South. But, as yet, this Radical faction had 
not enough strength to be dangerous; it did not contain many 
men of national influence, and even that faction itself was not 
then fully inoculated with the venom of some of its more 
extfeme leaders. 

Congress, as a body, was still utterly opposed to negro suffrage. 
In April, 1864, jealous of the increasing prestige of Mr. Lincoln, 
some of the Radical leaders in Congress charged him with undue 
assumption of power, and that he was attempting, by his con- 
ciliatory plan of reconstruction, to capture the Southern vote 
for the advancement of his own political fortunes. Congress 
therefore undertook a reconstruction plan of its own — the begin- 
ning of that war which it afterwards waged so successfully 
against President Johnson. 

What more suitable leaders could the Radicals have found for 
this movement than Henry Winter Davis in the House, and Benj. 
F. Wade in the Senate! These leaders, therefore, introduced, 
and took charge, in their respective houses, of the first Con- 
gressional Reconstruction Act, and it was passed by the House 

18 Lincoln's Works, Vol. II., p. 496. 
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on May 4th, and by the Senate on July 2nd, 1864.^® Only be- 
cause the plan of reconstruction provided by this bill excluded 
all others, did Mr. Lincoln decline to sign it, and it thus failed 
to become a law ; but, for doing this, he was roundly abused by 
the widely published "Davis-Wade Manifesto" of August 5th, 
1864.^ This first Reconstruction Act of the Radicals may be 
relied on, however, as a fair expression of the party's views and 
the then sentiment of a Republican Congress on the question of 
negro suffrage for the South ; but, when we look at its provisions, 
we see that, in prescribing the qualifications of voters in the 
rebel States, Congress had carefully followed the constitutions 
of twenty-seven out of the thirty-four States then existing, and 
ex j)ressly limited the franchise in the South to " white males of 
twenty-one years of age." 

In thus limiting suffrage to white men. Congress, in 1864, did 
but voice the overwhelmingly dominant sentiment of the Ameri- 
can people. That year was a " Presidential year ; " Mr. Lincoln's 
successor was to be elected in the fall, and national conventions 
were being held which laid down the principles of their respective 
parties as platforms from which their candidates should solicit 
the suffrages of the people. Neither the Democratic, nor the 
regular Republican, platforms of that year made the slightest 
reference to negro suffrage.^ 

On May 31st, 1864, however, there met, at Cleveland, Ohio, a 
wing of the Republican party, which called themselves the 
"Radicals," adopted a national platform and nominated Gen. 
John C. Fremont, of California, for President, and Gen. John 
Cochrane, of Nf»w York, for Vice-President. This convention 
represented the most rabid and fanatical abolitionists and South- 
haters in the Union, prominent among whom were Mrs. Eliza- 
beth Cady Stanton, Wendell Phillips and Frederick Douglass. 
That they favored disfranchisement for "Southern rebels," 
goes without saying. The demand of Wendell Phillips that 
the government should "confiscate and divide the lands of 

19 Conor essioyial Globe, p. 3491. 

20 New York Tribune, Aug:ust 5th, 1864. p. 5. 

21 McKee's National Platforms, p. 122 and 124. 
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rebels/' was adopted as an independent plank of their platform. 
Their nominee for Vice-President, General Cochrane, shortly 
previous, in a speech to the regiment of which he was then 
Colonel, had (doubtless in emulation of the Duke of Alva) said 
of the Southern people that he "would plunge their whole 
country, black and white, into one indiscriminate sea of blood, 
so that, in the end, we would have a government that would 
he the vice-gerent of God."^ The call for the convention, of 
which this gentle advocate of civiUzed warfare was selected as 
the exponent, was addressed to "Men of God! Men of Humanity! 
Lovers of Justice! Patriots and Freemen!" Here, then, was 
self-righteousness, fanaticism and hatred well met; and, surely, 
such a body would listen favorably to the pleadings that were 
addressed to it by Mrs. Stanton, Frederick Douglas and Wendell 
Phillips, in behalf of negro suffrage. But, no — they would dis- 
franchise the rebels, they would confiscate their lands, they 
would "plunge them into one indiscriminate sea of blood;'' 
but, when it came to the hifliction of indiscriminate negro suf- 
frage, even these "red republicans" balked and refused to put 
into their platform a demand for more than equal civil rights; 
and negro suffrage was not even hinted at by either of their 
candidates in their letters of acceptance. 

This was a great disappointment to Wendell Philiips, who, 
in his letter to the convention had, as one of his chief grounds 
of opposition to the President's re-election, said, "Against such 
recognition of the blacks, Mr. Lincoln stands pledged by preju- 
dice and avowal."^ But that the country did not agree with 
Mr. Phillips in regarding this as an objection to Mr. Lincoln, 
was shown by the fact that he was shortly afterwards renomi- 
nated by the Republican party, and that fall triumphantly 
re-elected by the people. 

During this year, 1864, the Union people adopted new, or 
amended old, constitutions, in Arkansas, Comiecticut, Kansas, 
Ix)uisiana, Maryland, Nevada, New York, Pennsylvania, Rhode 

22 Mcpherson's History of the Rebellion, p. 415. 

23 Idem, p. 412. 
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Island and Virginia;^ but not by a single one of them was negro 
suffrage adopted, or even mentioned, except to expressly exclude 
it. Nevada was admitted to the Union this year, without 
objection from Congress, upon a constitution that expressly 
limited the franchise to "white'' citizens; and, in his annual 
message of Deceml)er, 1864, Mr. Lincoln set forth that his ideas 
on Southern reconstruction (which restricted suffrage to white 
men) had undergone no change. 

Thus it will be seen that, up to January 1st, 1865, the senti- 
ment in favor of unlimited negro suffrage was not strong enough 
to impress itself upon any Stat« Constitution or poUtical party 
in the United States; that both Mr. Lincoln and the Republican 
Congress had, by their respective reconstruction measures in 
1864, expressly declared against it; and we have Mr. Lincoln's 
word for it, in the last public speech he ever made, on April 
11th, 1865, after Lee's surrender, and a day or two before his 
own assassination, that his plan of reconstruction, which limited 
the franchise to white persons "was, in advance, submitted to 
each member of the then Cabinet, and distinctly approved by 
every member of it."'^ 

But the sentiment favoring negro suffrage, though weak, 
was still growing and making its presence felt in various quarters. 
Lincoln acknowledged this in his speech just quoted from, and 
reiterated the view, privately expressed a year before by him 
to Governor Hahn, that, personally, he would "prefer that it 
(the franchise) were now conferred on the very intelligent 
(negroes), and on those who served om* cause as soldiers."^ 
This, however, is as far as he would ever depart from his opposi- 
tion to negro suffrage, as expressed at Columbus, Ohio, in 1859, 
and he never agreed to, nor advocated, the forcible establish- 
ment of even this modified and restricted form of negro suffrage 
in any State, by making such suffrage a condition precedent 
to the State's re-establishment in the Union. 

In the meantime, the advocates of general negro suffrage 

24 Poore'a Constitutions. 

25 Lincoln's Works. Vol. II., p. 672. 

26 Idem. 
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were not idle. It was the age of political bigotry, and the advo- 
cates of this doctrine, like those of female suffrage, were deeply 
imbued with fanaticism. The movement was invariably strong- 
est where the negroes were fewest. With a certain class of well- 
meaning enthusiasts, it became a fad, and, in the three States 
of Connecticut, Wisconsin and Miimesota, and in the Territory 
of Colorado, where a full-blooded negro was almost as great a 
curiosity as an Eskimo, the advocates of negro suffrage mus- 
tered sufficient strength to get through the Legislature acts 
submitting to the people for ratification or rejection, in 1865, 
constitutional amendments extending the franchise to negroes. 
But in every instance, without a single exception, the amend- 
ments were rejected by large and decisive majorities.^ The 
"LoyaF' citizens of P'lorida, Georgia, Maine, Mississippi, Mis- 
soiu-i. North Carolina and South Carolina,® amended their State 
Constitutions this year. In none of them, however, not even 
in Maine, was "the door of hope" opened for the colored "man 
and brother;'' but race was never referred to, in the new suffrage 
laws, save only to expressly exclude the negro from all jx^litical 
rights. 

Certain things, however, had now transpired which, while of 
very different characters, yet united in their effect to strengthen 
the adA'^ocates of negro suffrage. 

In the first place, the senseless and dastardly assassination 
of Mr. Lincoln in April, 1865, greatly exasperated the Northern 
people against th^ South, and added fuel to the flames of sec- 
tional hatred already burning fiercely, and which were now 
assiduously fanned by those who, like Sumner, advocated negro 
suffrage as a punitive measure against the Southern people. 

In the second place it was reaUzed, for the first time, now 
that the war was over, that the enfranchisement of the slaves 
would greatly add to the political power of the Southern white 
men. The North had always rebelled against the injustice of 
the basis of representation as fixed in the Federal Constitution, 

27 Tribune Almanac for 1866, p. 45 

28 Poores' Constitutions. 
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under which every five slaves in the South were counted a.s 
three freemen, in fixing her representation in the Electoral 
College and in the House of Representatives; but, now that 
those slaves were free, it was realized that they would be counted 
as five, instead of thi-ee, persons, thus increasing the strength 
of the South in national councils as if by the addition of some 
two millions to her population.^ If this were to stand, the 
political fruits of the war would be gathered by the South ex- 
clusively, and the vote of one white man in the South would 
be worth about that of two in the North. What was to be done 
to correct this injustice? As usual, every quack prescribed 
his o\\Ti nostrum, and the negrophilists accordingly prescribed 
negro suffrage as a solution of the difficulty. The medicine, 
at the time, was thought by the great majority of people, to 
be too heroic, but still manj' of them began to think it worth 
considering. 

Finally, and as the most potent of all the influences favorable 
to the cause of negro suffrage, the Radical leaders, about this 
time, began to regard it as a promising means of party aggran- 
disement. Had not Lincoln, the gi-eat leader of the Repub- 
lican party, emancipated the negroes? Had not his party 
endorsed and sustained his act, and were they not perpetuating 
the fruits of a victorious war by adding the prohibition against 
slavery to the Federal Constitution? Why not enfranchise 
these freedmen, who, out of gratitude, would ever after pay 
for their freedom with their votes ? These were thoughts then 
beginning to pass through the minds of the Republican leaders; 
but, as yet, few seemed bold enough to speak them out publicly, 
as they did a few years later. 

Nevertheless, the yeast was working, and the political mass 
beginning slowly to ferment. Already Congress had manifested 
its dissatisfaction with executive reconstniction — not because 
of its exclusion of negro suffrage, for, as we have seen, the Recon- 
struction Act which Congress itself attempted to pass in 1864 
expressly limited the suffrage to white men; but Congress in- 

29 Thorp's Const. History of the United States, Vol. III., p. 226. 
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sisted that political reconstniction, irrespective of its conditions, 
was exclusively the province of Congress; and it accordingly 
resented, as an invasion of its rights, the attempt of the Presi- 
dent to prescribe terms, or make provisions, for reconstruction. 
This sentiment had led to the refusal by Congress, in 1864, to 
recognize Lmcoln's reconstruction government in Arkansas, 
and again to its refusal, in 1865, to recognize his reconstruction 
government in Louisiana; it had produced the "Da vis- Wade 
Manifesto,'' denouncing Mr. Lincoln for not signing the Congres- 
sional Reconstruction Bill of 1864, and had caused much bitter- 
ness between him and several members of Congress. His last 
speech, on April 11th, 1865, was a defence of his attempted 
reconstruction of Jjouisiana;^ and it is more than doubtful if 
even his great tactfulness and powers of leadership, backed by 
the prestige of his recent victory in the field and at the polls, 
could have averted the bitter war which Congress was then 
brewing for the Executive. But when Lincoln's sudden death 
placed Mr. Johnson in the Presidential chair, that war became 
inevitable; for no more tactless, impolitic or needlessly combative 
man ever lived than Andrew Johnson. In his contentions with 
Congress he was generally right, as is now quite uniformly con- 
ceded, but he had the knack of so conducting his controversies 
as never to gain recruits, and often to prejudice the public 
against his cause even when truth fought on his side. Conse- 
quently, for the first two or three years of his administration, 
which was one continuous and unseemly contest with Congress, 
he allowed his opponents to successfully hold him up to the 
coimtry as little better than a traitor who, as well as his friends 
and supporters, were looked upon by the Northern people with 
suspicion and distrust. It was enough that he advocated a 
thing for it to be immediately opposed by Congress; and, until, 
by its own excesses, it likewise became distrusted. Congress 
exclusively had the ear of the Northern people. 

Shortly after the death of President Lincoln, Mr. Johnson, 
on May 29th, 1865, promulgated a scheme of his own for Southern 

30 Lincoln's Works, Vol. II., p. 673. 
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reconstruction. This was almost a counterpart of Lincoln's 
plan, and expressly restricted the suffrage to those qualified 
under the several State constitutions before secession — that is, 
to the "white" people. On August 15th, 1865, apparently 
in further imitation of President Lincoln, Mr. Johnson sent a 
private communication to Ccovernor Sharkey, of Mississippi, 
suggesting the wisdom of the Constitutional Convention of that 
State extending suffrage to those negroes who could read and 
write, or who owned $250.00 worth of land.^^ This he doubtless 
thought would be a tub to the whale, and, while admitting 
practically no negroes at all, would satisfy the Northern clamor 
against him for his alleged excessive leniency to the "rebel 
element." But his suggestion was not followed, nor was it 
repeated by him to any other State. He himself became an 
open and pronounced opponent of negro suffrage,**^ but his 
opposition only strengthened it with Congi-ess, and with the 
supporters of Congress in the North. However, no one as yet 
thought seriously of its being applied forcibly to the South, 
or adopted generally throughout the country.^ 

On September 6th, 1865, in the Republican State Convention 
at Madison, Wisconsin, the increase of Southern representation 
as a result of the abolition of slavery was discussed, and the 
injustice of it, to the Union States, was pointed out. Some 
proposed to remedy it by negro suffrage, a proposition for which 
was then pending before the people of that State in the form of 
a proposed amendment of their State Constitution; but the 
suggestion of negro suffrage was voted down by this Republican 
Convention, and, in lieu of it, was adopted, on motion of Senator 
Doolittle, a demand that Federal representation be hereafter 
based upon the number of qualified voters, rather than on 
population as theretofore. This demand became afterwards 
the basis of the second s(iction of the Fourteenth Amendment.^ 

31 Senate Executive Document No. 26, 39th Congress, Ist session, p. 229. 

32 See President Johnson's speech to delegation of negroes from "National Colored 
Suffrage Convention," at Washington, February 7th, 1866. McPherson's History of Recon- 
struction, p. 52, et seq. 

33 Lalor's Political Encyclopedia, p. 826. 

34 See New York Tribune, September 7th, 1865. 
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Of the few prominent men who at this time advocated negro 
suffrage, the most conspicuous were Wendell Phillips, William 
Lloyd Garrison, Tharldeus Stevens, Charles Sumner and Fred- 
erick Douglas; few, if any, other men of national reputation 
then favored the idea. Of these men the itiost influential was 
Sumner. A powerful and graceful orator, a brilliant and accom- 
plished literateur, he was an impractical idealist, a fanatical 
partisan, and never a wise statesman. His love for the negro, 
and his hatred of Southern white men, amounted almost to a 
mania. He was mentally courageous, and never lost an oppor- 
tunity to proclaim, and, as far as he could, to enforce, his views 
on negro enfranchisement. In February, 1865, he successfully 
conducted against Lyman Tnimbull, of Illinois, who cordially 
disliked him, a filibustering fight in the Senate against the 
recognition of Mr. Lincoln's reconstruction government in 
Louisiana, which he opposed because Congress refused to make 
negro suffrage a "fundamental condition'' of that State's re- 
admission. The amendment to this effect, which Sumner 
introduced, could not then muster a respectable following in 
the Senate;^ but two years later it became the basis of the 
general Reconstruction Act of March 2nd, 1867. And now, 
on September 14th, 1865, in his speech at Worcester, Mass., 
hereinbefore quoted from, Mr. Sunmer advocated an amendment 
to the Federal Constitution, prohibiting a denial of the elective 
franchise on account of race or color, which, four years later, 
became the basis of the Fifteenth Amendment. 

This persistency on the part of a man of Mr. Sumner's note 
and influence, and the pendency, in no less than four States, of 
local constitutional amendments granting negro suffrage, began 
to create uneasiness in those States where negro suffrage was 
most abhorred. To this measure the West (except possibly 
Iowa) stood solidly opposed; but there were advocates of unre- 
stricted suffrage everywhere. 

In Indiana* Governor Oliver P. Morton, who, shortly after- 
wards, as I'liited States Senator, was one of the strongest advo- 

35 See debates in Congressional Globe. 
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cates of the Fifteenth Amendment, made an elaborate speech 
at Richmond, Indiana, against negro suffrage. He spoke most 
admiringly of Mr. Sumner, but said that on negro suffrage he 
was an enthusiast, and an impractical visionary. Governor 
Morton professed himself in favor of giving suffrage to the negro 
gradually, and as he showed himself fit for it, say within the 
"next fifteen or twenty years;" but, said he, to say that these 
slaves who hod never known freedom but a few months, were 
now and already capable of self-government and fitted for indis- 
criminate manhood suffrage, would be " the highest compliment 
that could be paid to the institution of slavery." He said he 
was a strong Republican; that he believed the safety of the 
country required the keeping of the Republican party in power, 
but that it could bo accomplished much better by harmony 
and concord at home (referring to the fight then raging against 
President Johnson) "than by seeking to build up a Southern 
wing of our party on the doubtful expedient of negro suffrage." 
This was one of the first public admissions that negro suffrage 
w^as in fact suggested as a means to " build up a Southern wing" 
of the Republican party. Governor Morton pointed out that 
the negroes would vote solidly on all matters, because of race 
prejudice, and that they would thus come to hold the balance 
of power in Federal mattei-s. In this he prophesied more truly 
than he realized. He spoke of the long standing prejudice of 
the free States against the admission of free negroes; he men- 
tioned the fact that even then the very negroes who had gone 
away from Indiana to fight in the Union army were not, under 
existing laws, permitted to re-enter that State and return to 
their homes ,**^ and he suggested that, if negro suffrage could 
be restricted to the South, it might not be a bad idea, as it would 
tend to keep the negroes there.^ 

This speech was widely circulated, and had considerable 
influence, doubtless, in piling up the majorities, a month or two 

35a See Const, of Indiana, Art. XIII. 

36 See this speech in pamphlet form in Congressional Library at Washington, D. C. 
See also, the last idea of negro suffrage for the South to keep the negro there, elaborated 
in an editorial in the New York Tribune of February 1st, 1869. 
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later, against the negro suffrage amendments submitted to the 
people in November, 1865, in Wisconsin, Connecticut, Colorado 
and Minnesota. But the orator himself, about three years 
later, seemed to have changed his mind, at least as to the poli- 
tical exf)ediency of general negro suffrage, when, as United States 
Senator, he helped to railroad the Fifteenth Amendment through 
the Senate, telling his associates it was "now or never.''^ Be- 
fore the year 1865 ended, all the suffrage amendments pending 
in the several States looking to the admission of the negroes, 
were voted down without a single exception, and by heavy 
majorities. Evidently the country was not yet ready for a 
Fifteenth Amendment. 

When Congress assembled in December, 1865, the quarrel 
which it had begun with President Lincoln, and continued 
against President Johnson, broke out into open war, which, 
from that moment till the end of Johnson's term in March, 
1869, was fiercely and bitterly waged on both sides. Congress 
refused to recognize any of the governments estabUshed in the 
South under the reconstruction proclamations of either Lincoln 
or Johnson; it refused to admit Representatives or Senators 
from those States, and appointed the celebrated Joint Committee 
on Reconstruction, composed of fifteen members, of which 
Thaddeus Stevens, of Pennslyvania, on the part of the House, 
and William Pitt Fessenden, of Maine, on the part of the Senate, 
were chairmen.^ Soon the hostility of Congress for the Presi- 
dent ripened into bitterness, and the vials of congressional 
wrath were liberally poured out upon the devoted heads of all 
whom he favored or who favored him. The treatment of the 
Jate Confederate States being the bone of contention, those 
unhappy communities became the chief sufferers from the 
controversy. 

In justification of its action in repudiating the reconstruction 
governments erected in the South by Presidents Lincoln and 
Johnson, it behooved Congress to show that those governments 

37 See Congreational Globe for February 17th, 1869, p. 1287. and February 26th. 1869, p. 
1627-'8. 

38 See Conoresaional Oldbe of December 13th. 1865. 
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wore disloyal and dangerous to the Union; that they were but 
the recrudescence of the rebel element — in short, to discredit 
them with the Northern r)eople in every way possible. To 
this task the Joint Committee on Reconstruction addressed 
itself with vigor; and, unfortunately, the chaotic condition of 
the South, just emerged, as it was, from a devastating war, 
with nearly five million idle, ignorant, vagabond, newly enfran- 
chised slaves to l)e assimilated by the body politic, afforded but 
too nmch material for criticism. 

Tlie Jomt Committee on Reconstruction began to take testi- 
mony on the condition of the States lately in rebellion, and 
soon became the Mecca of all the (Ussatisfied elements in the 
South. The adventurers, then known as "Carpet-baggers,'*, 
who had followed the ITnion armies there, were quick to grasp 
the political opportunity afforded them for office-holding and 
plunder, if they could but succeed in disfranchising the native 
white men and in enfranchising the negroes, whom they found 
they could readily control. These carpet-baggers, therefore, 
at once allied themselves with the Northern negro-suffragists, 
and, in the shape of evidence submitted to the Joint Committee 
on Reconstruction, furnished their Northern allies with ample 
ammunition for their political war at home. Thus the Northern 
heart was fired, the hands of Congress were strengthened, and 
the efforts of the President to uphold the Federal Constitution 
in the South were successfully represented to the country as a 
traitorous co-operation with " Southern rebels." 

In this contest between the President and Congress, it was 
but natural that the Southern whites should side with the 
President. They did so, and drew down upon their heads the 
consuming fires of congressional wrath. The country was 
assured that, to all intents and purposes, the negroes were the 
only lo}^al element in the South; for Congress well knew that it 
was only to these negroes and their Carpet-bagger allies that it 
could look, in the South, for supporters of its policy. The 
laws adopted in various Southern States to regulate vagrancy 
and prevent the newly enfranchised slaves from becoming 
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tramps b)' the hundreds of thousands, were represented as 
veiled attempts to re-enslave them. Unfortunately there was 
much intemperate and unwise legislation of this sort to give 
color to the charge; and the infatuated lawlessness of the Ku 
Klux Klan roused, for its victims, the indignant sympathies 
of the Northern people. Should these negroes, these friends 
of the Union, these political allies of Congress and of the Radical 
party that then dominated it, be left, in a hostile country, naked 
to their enemies? Above all, should these verj" enemies have 
their political power increased by computing in the basis of 
their Federal representation the very negroes whom they ex- 
cluded from all share in the political power which their presence 
created? If these States be allowed to come back into Congress 
under the presidential reconstruction, with their increased repre- 
sentation, it would be no more than political suicide for the 
party then in power. What was to be done? 

It must be confessed that, from a political standpoint, at 
least, the situation was embarrassing. Unfortunately for the 
South, she had favored the weaker side in the Presidential- 
Congressional fight. Had her white^people been able to array 
themselves strongly with Congress and the Repubhcan party; 
had they admitted that political reconstruction was a legislative, 
and not an executive, function, and accepted and insisted upon 
the Congressional Reconstruction of 1864, it is practically cer- 
tain that negro suffrage would never have been put upon her. 
Even as it was, Congress was slow to do it, and did not venture 
upon that step till after a year or more of careful educating of 
Northern sentiment and firing of Northern prejudices. 

That qualifications for suffrage were in the exclusive control 
of the States, was a doctrine of such long standing and so well 
established that, up to this time, practically no one had dared 
to question it. Mr. Sumner, it is true, had ventured to do so 
the year before when, in the Senate, in February, 1865, he had 
opiK)sed the readmission of Louisiana unless she should adopt 
negro suffrage; but his colleagues had good-naturedly laughed 
at him as an extremist, and he had mlmitted that public senti- 
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ment was overwhelming!)' against him. How, then, was the 
Federal Government to secure a satisfactory basis of suffrage 
in the Southern States? Clearly, other amendments to the 
Constitution were requisite. But to what extent would the 
North consent to amendments that necessarily would affect 
them as much as the South? Let us see. 

The bred Scott decision, holding free negroes not to be citi- 
zens, was always impopular in the North and w*as rendered 
much more so by the result of the war. It was reasonably 
sure, therefore, that an amendment conferring citizenship upon 
them would be practicable. That was one step gained. If he 
be made a citizen, then that the negro should have protection 
for his natiu*al and inalienable rights of life, liberty and property, 
seemed but a natural corollary; the nation, by giving him free- 
dom, had deprived him of the protection of his master, it was, 
therefore, but just that it should give him in lieu thereof the 
protection of the laws. So far, then, the ground was safe ; the 
freedman's civil rights could easily be provided for, and he 
himself would have been more than satisfied to let matters 
rest there. It was more than he had ever hoped for and all 
that he desired, at least so far as ninety per cent, of his race 
were concerned. For be it remembered that the Southern 
negroes, as a race, had neither requested nor desired suffrage, 
and the demand for it in the South had come almost exclusively 
from the white Carpet-baggers. 

But the negroes' northern friends were vastly more interested 
in his political than in his civil rights, for these concerned them 
as well as him. That negroes should ever have been counted 
in fixing the apportionment of a State's Representatives in 
Congress or the Electoral College, was always a bone of conten- 
tion between the North and the South, and a very sore subject 
with the former; but, if it were unfair that three-fifths of them 
should be counted when they were slaves, how much worse 
was it that now, as free men, five-fifths of them should enter into 
the computation! There would be no trouble in the North 
to pass a constitutional amendment correcting this. But what 
should that amendment be? 
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At first, it was proposed that the registered vote should be 
taken as the basis of representation;® but New England cried 
out against this, on the ground that the heavy emigration of 
her young men had made her voters abnormally few in pro- 
portion to her entire population, especially as compared with 
the West. Then it was suggested that the white population 
only be taken as a basis; but this was resisted by all the advo- 
cates of negro suffrage, who hoped some day to see it established. 
What then was to be done? Some were for giving the suffrage 
to the negro out and out, but they were met, not only by the 
opj)onents of negro suffrage, but even by those advocates of it 
who were opposed to depriving the States of their unlimited 
control of suffrage qualifications. Manj'- men recognized the 
peculiar conditions and political exigencies which, in their 
opinion, called for negro suffrage in the South] but they bitterly 
opposed it for their own States. In fact, there were not a few 
who desired it in the South, for the identical reason that they did 
not desire it at home, that is, that the negro might be induced 
thereby to remain in the South. He had ever been regarded 
by the free States as an undesirable immigrant, and they were 
now in more danger of his invasion than ever before, especially 
if the first clause of the proposed amendment, securing him 
citizenship and the equal protection of the laws, should be 
adopted and thus nullify all their old laws discriminating 
against him. 

All of these perplexing considerations were weighed and 
discussed by the Joint Committee on Reconstruction, to whom 
were referred all bills on the subject, including several for 
general negro suffrage throughout the Union and for the per- 
manent disfranchisement of all "rebels.'* Finally, it was sug- 
gested, as a revelation from Heaven, that the difficulty could 
be solved by so wording an amendment as to induce, rather 
than compel, the States to adopt negro suffrage; which, it was 
claimed, could be accomplished by cutting down their repre- 



39 This was the plank which Senator Doolittle had placed in the Wisconsin Republican 
State platform in September, 1865. 
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sentation in proportion as they should deny their male citizens 
the electoral franchise on account of race. This was believed 
at the time to be almost a divine inspiration. 

Under this arrangement, it was said, everybody would get 
what they wanted. The States' Rights men would observe 
that each State was left free to regulate suffrage as it chose. 
The New Englanders would lose no part of their representation. 
The free States would be at liberty to continue keeping out 
negro innnigrants by denying them the suffrage, and yet their 
existing colored population was so small that they would lose 
absolutely nothing in their Federal representation. But the 
Southern States, where the negroes were nearly half the popu- 
lation, could not, it was said, resist the temptation to double 
their political power by enfranchising their negroes volun- 
tarily, thus satisfying at once those who wished to reward the 
loyal negro, by giving him the elective franchise, those who 
wished to punish the disloyal States, by making them purchase 
with negro suffrage a right they had always enjoyed under 
the Federal Constitution, and those who wished to perpetuate 
the power of the Republican party with negro votes. The 
suggestion was promptly adopted by the Joint Committee on 
Reconstruction, thrown, together with the clause securing his 
citizenship and civil rights and some other less important pro- 
visions, into the form of a Fourteenth Amemlment io the 
Federal Constitution, and reported, on April 30th, 1866, to 
Congress, which, on June 16th, 1866, adopted it and sent it 
out to the States for ratification. 

In the meantime, the advocates of general negro suffrage 
for the whole country continued to press it. President Johnson 
greatly opposed it, and this alone sufficed to make Congress 
favor it. But, whenever it was submitted to the people, it 
was invariably defeated. In an interview with George L. 
Stearns, of Massachusetts, on October 3rd, 1865, which was 
widely published. President Johnson, referring to negro suffrage, 
said that "you could not have broached the subject at the 
North seven years ago,^' and that he opposed it as much for 
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the South as for the North; that a Uniited grant of it to colored 
soldiers and property holders might do, but that indiscriminate 
negro suffrage would lead to a race war.^ This he repeated 
in letters and interviews throughout the winter and spring of 
1866.^^ 

Measures having been introduced in Cbngress, looking to the 
establishment of negro suffrage in the District of Columbia, 
that question was, in December, 1865, submitted to the voters 
there, with the result, in Georgetown, of one vote for and 812 
against, negro suffrage; and, in Washington, of thirty-five for, 
and 6,521 against, the measure — the aggregate vote in each 
place being among the largest ever cast there, up to that date, 
on any question.*^ Yet, notwithstanding this expression of 
popular disapproval, the House of Representatives, on January 
18th, 1866, passed a bill establishing negro suffrage in the Dis- 
trict."*^ This bill did not pass the Senate that session, but, on 
Januarv 8th, 1867, it passed both Houses over the President's 
veto.^ In three or four years, however, this exf)eriment with 
negro suffrage became so unbearable that Congress (prevented 
by the Fifteenth Amendment from restoring the former status 
of white suffrage), abolished suffrage altogether in the District 
of Columbia, whose white citizens veiy naturally preferred 
to be governed by foreign whites, rather than by local blacks. 
Thus a Republican Congress, by unprecedented action in each 
case, was, at once, the first to establish, and the first to aboHsh, 
negro suffrage in America. 

In September, 1865, the Territory of Colorado took a vote 
on the proposition to adopt negro suffrage. The vote stood 
476 for and 4,192 against negro suffrage, and so that Territory 
continued to Hmit suffrage to "white" men.'*^ But in May, 
1866, the Federal House of Representatives passed a bill per- 

40 McPherson's HiBtory of the Reconstruction, p. 49. 

41 Idem., pp. 51 and 52. 

42 See message of President Johnson, vetoing District of Columbia Suffrage Bill, January 
7th. 1867. 

43 See Congre99umal Olobe of January 18th, 1866. 

44 See CongreaBumal Olobe of January 8th, 1867. 

45 Tribune Almarutc for 1866, p. 69. 



Digitized by 



Google 



268 THE FIFTEENTH AMENDMENT 

emptorily establishing negro suffrage in Colorado and all the 
other Territories.^ The bill, however, did not pass the Seuate 
till the following January, when it became a law without the 
President's signature.**^ 

This apparent purpose of Congress, to disregard the expressed 
will of the p)eople and to force negro suffrage on the country, 
aroused much adverse criticism. Democratic papers and con- 
ventions, throughout the North, denounced Congress and 
warned the coimtry that it was preparing the way to force negro 
suffrage on the loyal States. The Republican papers and con- 
ventions vehemently denied having any such intention, and 
said it was a mere chimera, gotten up by Democrats to preju- 
dice the people against a Republican Congress;^ but, apparently, 
their denials were not entirely reassuring to the people. When, 
therefore, the Fourteenth Amendment was passed by Congress 
on June 16th, 18G6, it was thought wise to follow it up with a 
report of the Joint Committee on Reconstruction, setting forth 
the fearful condition of affairs in the South, as the justification 
of the political sections of that Amendment, and to quiet the 
apprehensions of the people lest Congress be contemplating 
the forcing of negro suffrage on the loyal States. Such a report 
was accordingly made two days later, on June 18th, 1866; but, 
it was promptly followed on the 22nd, by a report from the 
minority of that committee, drawn by Senator Reverdy John- 
ston, of Maryland, which deprived the majority report of so 
much of its force and effect that more than two years passed 

46 See Congressional Globe of May 15th, 1866. 

47 See Congressional Globe of January 10th, 1867, and McPherson's History of the 
Reconstruction, p. 184. 

48 As a sample of these denials, the "Unconditional Union Party," of Maryland, com- 
posed exclusively of loyal men, met in convention on June 6th, 1866, and passed resolutions, 
endorsing the Congressional Reconstruction measures, but saying that: "The question 
of negro suffrage is not an iasue in the State of Maryland, but is raised by the enemies of 
the Union party, for the purpose of dividing and distracting it." The resolutions then 
went on to declare against negro suffrage for Maryland. See full report in McPherson's 
History of the Reconstruction, p. 124. 

See, also, to the same effect, the address of the "National Union Committee," composed 
of Horace Greeley and others, denouncing President Johnson, praising Congress, and de- 
nouncing as a slander the charge that Congress contemplated forcino negro suffrage, even 
on the South, and urging the adoption of the Fourteenth Amendment. Tribune Almanac 
for 1867, p. 45. 
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before ratification of the Fourteenth Amendment could be 
secured, even if it ever was.^^ 

Nothing of consequence was done during the rest of this year 
on the question of negro suffrage. The Democratic papers and 
conventions everywhere denounced it, and the RepubUcans, 
recognizing it as, at best, an unpopular issue, either ignored it 
or disclaimed any purpose of applying it anywhere, save in the 
"rebel States,'' where, they said, that justice called for it as a 
reward to the local blacks and as a punishment to the disloyal 
whites. In the meantime, the northern people, without excep- 
tion, continued to vot« against negro suffrage whenever and 
wherever it was submitted to them. 

In June, 1866, the people of Nebraska adopted a Constitution 
in which suffrage was limited to white persons. In February 
following. Congress passed a bill over the President's veto, ad- 
mitting Nebraska on the "fundamental condition," that negroes 
should not be excluded from the elective franchise, and authorized 
the Legislature of Nebraska, which was Republican in both 
. Houses,^ to declare the State's assent to this " fundamental 
condition" by a "solenm public act," without referring the 
matter to the people or even having the bill approved by the 
Governor. This the Legislature proceeded to do, and, thus, 
was negro suffrage established in Nebraska over the opposing 
votes of her people.^^ State Constitutions were amended or 
adopted this year in Michigan, Tennessee, Texas and West 

Virginia; but negro suffrage was not introduced into any of 
them.^2 

When Congress assembled in December, 1866, the rejection 
of the Fourteenth Amendment by the Southern States, recon- 
structed under the Presidential plan, had not only exasperated 
the advocates of that Amendment, but furnished them with 

49 For these two reports in full, see McPherson's History of the Reconstruction, p. 84, 
et seq. 

50 Tribune Almanac for 1867, p. 70. 

51 Thorp's Const. History of the United States, p. 254 and note. President Johnson's 
proclamation, declaring Nebraska a State, March 1st, 1867. For a curious bit of private 
history concerning the origin of the Nebraska Constitution, see Thorp, supra, p. 261 and note 

62 Poore's Constitutions. 



Digitized 



by Google 



270 THE FIFTEENTH AMENDMENT 

new and powerful ammunition against Presidential reconstruc- 
tion, imder which they claimed that President Johnson had 
reinstated in authority the old secession element in order to 
create political power for himself. The Northern heart was 
again fired; the Northern people were told that the men whom 
they had defeated in battle after a long and bloody war, were 
about to outwit them in council and regain in politics the power 
they had lost in war. Every indiscreet expression of violent, 
hot-headed men in the South, was seized upon and exploited 
as additional evidence that the "South was still in the saddle,'' 
and its unrelenting hostility to the North was said to be clearly 
shown by the unanimity with which it had rejected the just and 
reasonable provisions of the Fourteenth Amendment. In fact, 
it cannot be denied that the Radical wing, which then domi- 
nated the Republican party, was quite sure of defeat if Southern 
representatives, elected by white men, should at this time be 
admitted to Congress, and the Radical leaders were fighting 
for the life, of their party, which they insisted was identical with 
the life of the Union. 

The advocates of negro suffrage were not slow to see their 
opportunity, and again prescribed their nostrum of enfran- 
chisement of the colored "man and brother," as "the one all- 
sufficient remedy''*^ for all the political ills that then aflflicted and 
distracted the country. The negroes and carpet-baggers of the 
South naturally clamored for the same thing. The Radical leaders 
in Congress considered the suggestion from a ix)litical point of 
view, and "saw that it was good.'' But the country was not 
yet ready to either accept, or submit to, negro suffrage, and 
must be educated up to it, or, at least, familiarized with and 
accustomed to it. Accordingly Congress, which, at the time, 
was dominated by Thaddeus Stevens to an extent it has prob- 
ably not been by any other one man, promptly addressed itself 
to the task before it, for Stevens, of all men, had the courage 
of his convictions and believed in vigorous action. 



53 See resolutions of the Convention of Southern Loyalists at Philadelphia, in August, 
1866. Mcpherson's Hi."<tor>' of Hecon^t ruction, p. 242. 
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Things began to happen; important events crowded upon each 
other's heels, and, before the country could realize what was 
taking place, negro suffrage — the most unpopular measure of 
the day, advocated by no party in its platform and repeatedly 
and uniformly rejected by the people at the polls — had suddenly 
become, in a large part of the Union, un fait accompli. 

On December 13th, 1866, C!ongress passed a bill establishing 
negro suffrage in the District of Columbia, and repassed it over 
the President's veto on January 8th, 1867. Two days later it 
enacted an omnibus bill, establishing negro suffrage in all the 
territories. On Febniary 9th, 1867, in spite of the President's 
veto, it forced negro suffrage on Nebraska in the manner just 
mentioned. And on March 2nd, 1867, the famous Reconstruc- 
tion Act was passed over the President's veto, relegating the 
Southern States to the condition of military districts, fixing 
negro suffrage upon them, and disfranchising the large majority 
of their white men.^ 

This was a coup d'etat of the first magnitude. It could 
never have been successfully carried out under any other cir- 
cumstances than those in which the country then foimd itself, 
and, doubtless, by no other men who have ever wielded the 
destinies of this Nation, than that masterful coterie of political 
bigots and fanatics which then dominated Congress. The helpless 
South was simply paralyzed by the blow. The North, although 
long and carefully prepared for it, scarcely realized what had 
been done. But the Radical leaders hi Congress realized that 
they had given a coup de grace to their adversaries, and that 
thereafter they would "i*ule the roost" undisturbed for some 
time to come. 

These leaders recognized that their action was unconstitu- 
tional — Mr. Stevens hardly took the trouble to pretend it was 
otherwise. They knew they had burnt the bridges behind 
them and that their only safety lay in making themselves the 
practical dictators of the country. On the same day, therefore, 
that they passed the Reconstruction Act, they proceeded to 

54 See CoTigreMumal Globe for January, February and March, 1867. 
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emasculate the office of President, by passing, over his veto, 
the Civil Tenure Act, whereby they took possession of all tlie 
patronage of the executive office, and reduced the President 
to a mere ministerial officer of Congress. They so far ignored 
President Johnson, that it was only necessary that he veto a 
bill to insure its immediate passage, over his veto, by largely 
increased majorities. They denounced him as a traitor; they 
accused him of harboring designs to turn the government over 
to the "rebels;" they posed as the rescuers of the country from 
impending destruction, and they finally impeached the President 
for high crimes and misdemeanors. He, on the other hand, by 
his undignified conduct, his violence and his tactlessness, played 
into their hands and assisted in increa^sing his own unpopularity 
and consequently in augmenting their strength. 

These Congressional Radicals ostracised every man w^ho re- 
sisted them and impugned the motives of all who differed with 
them, not even excepting the Chief Justice of the United States. 
They attacked the Supreme Court and took from it jurisdiction 
to pass upon the validity of the Reconstruction Acts,*^^ and 
some went so far as to threaten speedy impeachment for the 
entire Court, if they should dare to hold any Act of Congress 
unconstitutional.^ Finally, hke most similar bodies intoxicated 
with unlimited power, their own excesses wrought their destruc- 
tion, but not before, in a last desperate effort to retain and 
perpetuate that power which they saw slipping from their hands, 
they had fastened negro suffrage, as a national institution, 
upon an unwilling country. 

As the representatives, for the time being, of that great party 
which claimed credit for having saved the Union, as the very 
men themselves who insisted that they had effect^^d a second 
rescue of the country from the machinations of the "arch 
traitor" President Johnson, and his southern allies, these men, 
who have well been called "the Jacobins of Congress "^^ domi- 

55 Ex parte McArdle, 6 Wall., 318; Act of Congress, March 27th, 1868, 15 U. S. Stat. 
44; Ex parte McArdle, 7 Wall., 515. 

56 Speech of Senator Drake, of Mo., on February 8th, 1869. See Globe, p. 992, et 
seq., and also New York Herald of February lOtii. 1869, p. 3. 

57 See New York Hrrald, .January 16th, 1869, p. 6. 
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nated a party, which, in turn, dominated the country. The 
great majority of the northern people looked to them as the 
saviours of the coimtry, and trusted them with implicit confi- 
dence. This confidence, these Radical leaders first appealed 
to and then betrayed, in order to establish negro suffrage, which 
they thought essential to the perpetuation of their power. 

The instrumentalities employed by Congress for the accom- 
plishment of this measure, were the State Legislatures, most of 
which the Radicals then controlled.^ In February, 1867, the 
Legislature of Tennessee undertook to change the Constitution 
of that State, so as to create negro suffrage, by a simple statute, 
without reference to the people. In April, the Ohio Legislature 
proposed negro suffrage to the people of that State, but at the 
October election it was voted down by over fifty thousand 
majority. In November, the people of Kansas and Minnesota 
were invited by their Legislatures, to try negro suffrage, but 
they would have none of it, and voted it down by large major- 
ities.^ 

The people would follow their political leaders in everything 
but negro suffrage; at this they balked and ever had balked, 
and, doubtless, ever would balk. The faithful legislatures were 
willing enough to do the bidding of the party leaders in Congress, 
but they simply could not lead the people on this one point — in 
no single instance had they succeeded. Why were the people 
60 stubborn and so prejudiced? Could they not see the urgent 
need of the negro vote to preserve their party in power and 
thus save the country? Apparently they could not, or would 

58 See speech of Senator Henry Wilson, of Massachusetts, on February 26th, 1869, 
Globe, p. 1626, in which he referred to the fact that his radical faction "had twenty-five 
State Legislatures in the hands of our friends," as a reason for rushing through an amend- 
ment which a few days before (see Globe, page 672), he had said was unpopular in every 
square mile of the United Statep. See also the appeal of Senator Stewart, of Nevada, 
on the same day, that the amendment be not allowed to go over five days to the incoming 
Congress, although it would be more than two-thirds Republican; ** Your Legislatures," 
said he, "are waiting now, ready to act. Send it (the Amendment) to another conference, 
and the whole thing is lost I" Globe, p. 1629. See, also, editorial of New York Tribune, 
February 27th, 1869, claiming twenty-six States to be "safely Republican." 

59 A bill was introduced this year (1867), in the Lower House of the New Jersey Legis- 
lature, to submit a negro suffrage Amendment to the voters of that State; but it was defeated 
in the House by a vote of practically two to one — the exact vote was twenty for and 
thirty-eight against negro suffrage. See House Journal of New Jersey Legislatiu^, 1867. 

18 
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not. How, then, could this essential thing of negro suffrage be 
obtained? 

The Reconstruction Acts of March, 1867, had, indeed, estab- 
lished negro suffrage where it was most needed; but, in the first 
place, negroes were rapidly coming north, where they might 
soon hold the balance of power, and, in the second place, the 
Reconstruction Acts were liable to be rescinded or set aside as 
unconstitutional;*^ fiu'thermore, the Southern States were bound, 
sooner or later, to come back into the Union as States and they 
would then surely abolish negro suffrage, in spite of all the 
"fundamental conditions" that might be imposed upon them. 
Manifestly, no political power could be safely built upon such 
shifting sand as these Reconstruction Acts. Negro suffrage 
must be embodied in the Federal Constitution. But how get 
it there, if the people of the North remained so solidly against 
it? This was a difficult problem, but the " Jacobins of C!ongress " 
showed themselves equal to solving it. 

On March 7th, 1867, Mr. Henderson, of Missouri, had intro- 
duced in the Senate a joint resolution, know as "Senate Reso- 
lution, No. 8,"^^ which was read and referred to the Judiciary 
Conmiittee. This resolution was not discussed at the time, but 
it carried out the suggestion of Mr. Sumner at the Worcester 
Convention in September, 1865, that the Federal Constitution 
be amended so as to prevent the exclusion of negroes from the 
elective franchise, and two years later it became, with a slight 
alteration, the Fifteenth Amendment of the Federal Constitu- 
tion. At the time of its introduction, however, in March, 1867, 
it created no comment; it did not make a ripple; for who then 
would have thought the ratification of such an amendment 
possible! 

60 The Northern Democrats were loud in their denunciation of the Reconstruction 
Acts and in their avowed intention of disr^^ding and repudiating: them as unconstitutional 
and void, as soon as their party should come into power. See General Blair's letter, July 
13th, 1868, accepting the Democratic nomination as Vice-President (McPherson's History 
of Reconstruction, p. 369), and his widely published letter of June 30th, 1868, to Ck)l. Brod- 
head, which gained the nomination for him (Idem., p. 380). It was common knowledge 
that, but for the Act of March 27th, 1868, depriving it of jurisdiction, the United States 
Supreme Court would have decided in the McArdle case that the Reconstruction Acts 
were unconstitutional and void. 

61 CongreMional Globe, March 7th, 1867. p. 13. 
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During the year 1867, after the first astonishment of the 
people at the reconstruction measures began to die out, the 
public became a little restive under the course pursued by the 
Radicals. It is true that the Radical leaders still dominated 
the Republican party, but a revulsion of sentiment was becom- 
ing manifest and more moderate coimsels were being listened to. 
The Democrats persisted in their charge that the Radicals were 
trying to force negi'O suffrage on the States by Federal authority; 
the Radicals still bitterly denied it, but the facts were strongly 
against them. From the South came no sound, save the cry 
of the carpet-baggers for "negro suffrage and rebel disfran- 
chisement,'' like the distant howl of jackals over a dead lion's 
carcass. 

The moderate wing of the Republican party began to grow 
rapidly. The adoption of the Fourteenth Amendment by the 
South, during this year, had mollified their anger, and the utter 
helplessness of that crushed and exhausted people had quieted 
their fears. The arbitrary tyranny exercised over the Confed- 
erate States by the parliamentary "Rump" at Washington, 
began to excite alarm among the people of the North who had 
hitherto followed them, but were now beginning to fear lest 
their own liberties be invaded; and stniggling slowly through 
the multitudinous cries of continued confusion and desolation, 
the voice of humanity at last made itself heard, for General Grant 
did but speak the rising sentiment of a whole people, wearied 
and disgusted with the endless orgies of Congressional Recon- 
struction, when he said, in accepting his nomination for President, 
"Let us have Peace!" 

This moderate wing of the Republican party was not a little 
strengthened against the Radicals, in the winter and spring of 
1868, by the unsuccessful attempt of the latter to impeach Presi- 
dent Johnson, which soon began to assume the form of persecu- 
tion. Was there to be no end to the assumption and concentra- 
tion of power by Congress? W^ere the Executive and Judicial 
branches of Government to be obliterated? Was State Govern- 
ment to be wiped out, and all power centred in the Federal 
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Congress, which, by rapid strides, unchecked by Constitutional 
provisions, was fast assuming and exercising despotic sway? 
These suggestions were assiduously spread by the Democrats, 
and were finding lodgment in many Republican minds. 

The Congressional leaders still had the confidence of their 
party to a great extent ; but the impression began to prevail that, 
when such staunch and true Republicans as William P. Fessen- 
den, of Maine, and Lyman Trumbull, of Illinois, could not follow 
them,**'-^ these leaders had lost their heads and must be checked. 
General Grant, accordingly, was put forward, as the represen- 
tative of the moderate element of his party and the strength • 
of his supporters was shown by his nomination at Chicago on 
May 21st, 1868, as the Republican candidate for President. 
This was a defeat for the Radicals, and they recognized it as 
such. But this was not all. 

There was a strong element among the Congressional Radicals 
which contended that, under the old Constitution, suffrage in 
all the States could be regulated by act of Congress. On Feb- 
ruary 24th, 18G5, while resisting the recognition of Louisiana's 
government, Mr. Sumner, in the Senate, insisted that Congress 
had the right to regulate suffrage in any State, and should exer- 
cise that right by the establishment of negro sufTrage.*^ On 
February 27th, 18G6, Judge Kelley, of Pennsylvania, in the 
House, again contended for the same doctrine.^ On December 
18th, 1865, a resolution introduced in the House by Mr. Thornton 
of Illinois, to the effect that Congress did not have the right to 
control suffrage in the States, was laid on the table by a vote of 
111 to forty-six,'^^ and again, on February 26th, 1866, a similar 
resolution by Mr. Defrees, of Indiana, was referred to the Judi- 
ciary Committee by a vote of eighty-six to thirty, and never 
reported.^ These and other similar outgivings by Congress of 

62 Both of whom voted affain.st conviction in the impeachment trial of President Johnson, 
and, thereupon, together with their five Republican colleague;*, who voted with them, 
were denounced by the Ratlicals as "the seven traitors" — see New York Herald of January 
24th, 1869. For the vote in full, see Congressional Globe for May 16th and 26th, 1868. 

63 See Conffressional Globe for February 24th, 1865, p. 1067. 

64 See Idem. January 29th, 1869. p. 721. 

65 See Congressional Globe for December 18th, 1865, p. 70. 

66 Idem February 26th. 1866, p. 1033. 
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its views on this question (all of which were in connection with 
negro suffrage), together with its positive acts in establishing 
such suffrage against the almost unanimous will of the people 
(as expressed by their votes and local constitutions), in the 
District of Columbia, in all of the Southern States, in Nebraska 
and in the territories, were seized upon by the Democrats as 
evidence of the fixed determination of the Radical party to 
force negro suffrage upon all the States, nolens volens. The 
undeniable facts lent so much color to this charge, that it found 
much credence with the people, and created so great a feeling 
of alarm, that the dominant party was in great danger of defeat 
at the ensuing Presidential election. 

There can be no doubt, especially in view of subse(|uent 
events, that it was then the purpose of the Radical wing of the 
Republican party, which, at the time, controlled 0)ngress and 
the State Legislatures, to force negro suffrage ui)on the country 
at large, as a means of perpetuating their power: but, it seems 
equally clear that the great majority of the Northern people, 
comprising all the Democrats, and a large portion of the rank 
and file of the Republicans, were unalterably opposed to negro 
suffrage for their own States — although many Republicans were 
prepared to consider it in a very calm and philanthi-opic light, 
a8 api)lied to the hated South, that political Edom over which 
the Lord had cast forth his shoe. 

It therefore became manifest to the Republican leaders, espec- 
ially to those of the morlerate wing, that in order to succeed in 
the ensuing presidential campaign, the opposition of the people 
to negro suffrage for the North must be placated and their 
alarm lest it be forced upon them must be soothed; at the same 
time, the action of the Radicals, in having already forcerl it upon 
the South, must be reconciled and explained. Many of the 
Radical leaders, however, were opposed to saying anything on 
the subject. They were of the same opinion still as to the 
necessity of negro votes to sustain themselves against the sub- 
siding political tide, which they saw had already set in, and they 
yielded with sullen and bad grace to the second plank in the 
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platform of their party, adopted in the Republican National 
Convention at Chicago, on May 21st, 1868,^^ which was as follows : 

"2. The guaranty by Congress of equal suffrage to all loyal 
men at the South was demanded by every consideration of 
pubUc safety, of gratitude and of justice and must be maintained ; 
while the question of suffrage in all the loyal States properly belongs 
to the people of those StatesJ^^ 

This plank, it was thought, would placate everybody in the 
party. Those who feared negro suffrage for themselves were 
assured, in the most solemn manner, that it should never be 
forced upon them, but that " the question of suffrage in all the 
loyal States properly belongs to the people of those States." 
Away, then, with the campaign buggaboo of negro suffrage for 
the North, which had been raised up by the Democrats, merely 
to divide and distract the Republican party! Was there not 
here in this National platform of that party such a distinct and 
unequivocal declaration — amounting even to a pledge — against 
it, as should satisfy any reasonable man? 

But, for the South — that, of course, was a different question. 
Gratitude to the negroes for their loyalty and military service; 
the necessity of furnishing them with some weapon of defence 
against the Southern white men, who were said to be so much 
more hostile and cruel to them than the Northerners; a just 
punishment of the Southern whites for their treason ; the securing 
of those disloyal and seditious States for the Republican party — 
an essential for the safety and welfare of the country; and 
finally the discouragement of negro emigration from the South 
to the North — these were amply sufficient justifications for 
forcing negro suffrage on the South, to a party in whose councils 
none appeared who undertook to speak for that section, but the 
negro himself and his evil genius, the carpet-bagger. 

In July, 1868, the Democratic National Convention met at 
New York, and, while they demanded that the right of suffrage 

66a See Natiotial Intelligencer, March 4th, 1869. 

67 See McKee's National Platforms, p. 136. and letter of Schuyler Colfax of May 30th, 
1868, accepting the Republican nomination as Vice-President. McPherson's Reconstruction, 
p. 366. 
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should be left to the respective States, it was manifest that, on 
this issue, at least, the Republican platform of six weeks previous 
had taken the wind out of their sails by declaring for the same 
thing, so far as the North was concerned. And thus the fears 
of the Northern people on that point were soothed to sleep, and 
a vote of confidence was given to the Republican party that fall 
in the triumphant election of General Ulysses S. Grant as Presi- 
dent. 

The advocates of general negro suffrage, however, had not 
relaxed their efforts. Iowa was known to be overwhelmingly 
Republican. The Census of 1870 showed that, of men over 
twenty-one years of age in Iowa, there were 289,162 whites and 
1,542 negroes.^ In 1868 it is reasonably certain that there 
were less than one thousand negro men of voting age in the entire 
State, or approximately about one-third of one per cent, of 
the voting population. Surely negro suffrage could not hurt 
those people much more than Indian suffrage would now hurt 
Virginia. Here, then, was the place to make another effort to 
establish negro suffrage as an object lesson. Accordingly, an 
amendment to the State Constitution, striking out the word 
"white'' irom the suffrage clause, was submitted to the votes 
of the people of Iowa on the presidential election day in Novem- 
ber, 1868,** and was carried, although by a majority of 22,000 
less than the regular Republican ticket.^ Thus Iowa gained 
for herself the distinction of being the first State in the Union 
whose people had, without compulsion, voted for negro suffrage 
when that issue was submitted to them. Her notable example, 
it is believed, has never since been followed but once.*^^ 

A proposition to extend the elective franchise to the colored 
race had been voted down by the people of Minnesota in 1865,^ 
and again in 1867;^ but its persistent advocates, crying "once 

68 Ninth Censiia, Report on Population, p. 619. 

69 Tuttle and Durries' History of Iowa, p. 348. 

70 Tribune Almanac for 1869, p. 75. 

71 To avoid misunderstanding, it will be repeated that this statement disregards negro 
8u£Frage clauses embodied in State Constitutions, aince the enactment of the Fifteenth 
Amendment to the Federal Constitution. 

72 Tribune Almanac for 1866, p. 64. 

73 Idem., for 1868. p. 32. 
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more to the breach," returned to the charge in 1868. As in 
Iowa, no argumentnm ad hominem could be addressed to the 
voters of Minnesota against negro suffrage. In 1865, out of 
a population of 250,099, there were only 411 negroes of all sexes 
and ages."^ In 1870, of males of twenty-one years of age, there 
were, in that State, ! 114,344 whites and 246 negroes.^^ The 
question of negro suffrage for their own State was therefore 
submitted to the voters of Minnesota at the presidential election 
on November 4th, 1868, and wa.s carried by about three-fifths 
of the majority accorded the Republican ticket."** And so 
Minnesota took her place as the second and last State in the 
Union whose people, on the direct issue of negro suffrage, have 
ever voted for it.^ 

It was true that this issue, even in Iowa and Minnesota, had 
showed itself nmch weaker than the party; but its majorities, 
like Mercutio's wound, though "not so deep as a well nor so 
wide as a church door," would serve; and, although they resulted 
in enfranchising only a thousand men in Iowa, and two hundred 
in Miimesota, they represented the first break in a long line of 
continuous defeats at the polls for the negro suffragists, and 
thus revived their drooping spirits. 

In Missouri, where negro suffrage had also been submitted 
to the people this year, it was rejected by 18,000 majority.^ 

Michigan belonged to the Tenth Legion of Republicanism. 
In 1860, 1864, and again in 1868, she gave that party unshaken 
majorities, ranging from seventeen to thirty-odd thousand.^ 
The negro men in that State over twenty-one years of age 
amounted to less than one per cent, of the white voters,*^ and 
it was hoped that the State could be carried this year for negro 
suffrage, notwithstanding that it had before rejected it.**^ Ac- 
cordingly the question was submitted to the people of that State 

74 Statistics published by Minn. Printinn Co.. St. Paul. Minn., 1871, pp. 116 and 123. 

75 Ninth Census, Report on Population, p. 619. 

76 Tribune Almanac for 1869, p. 74. 

77 See note 71, supra. 

78 Tribune Almanac for 1869, p. 85. 

79 Idem., p. 88. 

80 Ninth Census, Report on Population, p. 619. 

81 Thon>'s Constitutional History of the American People, Vol. II., p. 286. 
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on April 6th, 1868. It was made a party issue, the Republicans, 
in their State platform, declaring for it, the Democrats being 
against it.*^ It was defeated at the polls by nearly 39,000 
majority,®* although the Republican party carried the State 
that same year by nearly 32,000 majority.^ 

These repeated popular votes on negro suffrage during the 
last three years, clearly demonstrated the fact that the leaders 
of the Republican party were for negro suffrage, but that the 
rank and file of that party were against it; and that, counting 
men of all parties, the people of the nation, even in the North, 
were overwhelmingly opposed to it. 

The explanation of this state of affairs is comparatively simple. 
The great majority of the people cared little, and knew less, 
about political strategy and party tactics, and only voted their 
personal views on any matter about which they had any views. 
On the merits or demerits of Congressional Reconstruction, the 
attempted impeachment of the President, the throttling of the 
Supreme Court in the McArdle case, etc., etc., they had no 
personal views, and were therefore content to follow and endorse 
the judgment of their political leaders; but, when it came to 
the introduction of negro suffrage into their own States and 
homes, making it possible, even in theory, for a Congo negro 
to rule over them, their race instinct revolted, and they refused 
to follow their leaders on that issue. The humbler, the obscurer 
the voter, the more alarm he felt, and the more he revolted at 
the idea of being put on a par with the negi'o. He was brought 
into immediate contact with the normal negro, and knew him 
as he really was; he frequently had him as his co-laborer or 
competitor, and he did not propose to surrender his distinctive 
badge of superiority as a member of the ruling and dominant 
Caucasian race, which had never yet received any other race 
of man on terms of political, or social, equality. 

82 See Resolutions of State Republican Convention at I^troit, March 18th, 1868, and 
of the State Democratic Convention at same place on May 29th, 1868. American Annual 
CVclo., 1868. p. 493-'4. 

83 To be exact, the majority against negro suffrage was 38,849; Am. Annual Cycle, for 
1868, p. 494. 

84 The exact figure was 31,481 ; Tribune Almanac for 1868, p. 78. 
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But the leaders of the party, both in Congress and in the 
various State Legislatures, viewed the matter from an entirely 
different standpoint. They were far removed from personal 
contact, or competition, with the negro. They personally had 
nothing to fear from his admission to the franchise, for he was 
never likely to attain to anything higher than a county or ward 
office. And so these leaders were not prevented by personal 
feeling or prejudice from taking a cold and impartial \dew of 
the political battle-field, and adopting such measures as might 
conduce most to party victory, regardless of "race, color or 
previous condition of servitude." In addition to this, they 
had a much broader view of the situation, from their higher 
altitude, than the average voter had; and, to them, it was appa- 
rent that their reconstruction measures had set the entire white 
race of the South solidly against their party for at least a genera- 
tion to come, and that, as the Southern States were bound to 
come back into the Union before long, the only hope of the Re- 
publican party, in the South, lay in the negro vote. In the 
North these Radical leaders saw unmistakable signs that the 
tide of political prosperity was beginning to ebb,^ and, as the 
potential negro vote was aheady considerable in several of those 
States, it was most desirable to secure it for the Republican 
party ,*^ otherwise, when the white vote from the South should 
be added to the Democratic vote of the North, hopeless defeat 
was the inevitable portion of the Repubhcan party. 

It is not true, however, that all of these Republican leaders 
were actuated by malice towards the South, or by heartless 
poUtical ambition; on the contrary, they had so long taught, 
and been taught, that the Republican party had saved the 
Union — first during the war, and afterwards from the ' 'diabolical 
machinations" of Pre'sident Johnson and the Southern seces- 
sionists — that many of them sincerely and heartily distrusted 
the Democratic party of the North, and construed its sympathy 
for the crushed and suffering South as a secret approbation of 



85 See editorials in New York Herald January 12th and 21st, 1869. 

86 See speech of Mr. Sumner in the Senate on February 5th, 1869, Globe, p. 904. 
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its secession ideas. Many of these Republican leaders therefore 
sincerely believed that, by forestalling Democratic success, they 
were doing God a service, regardless of the means employed; 
that the Ufe of the Republican party's power was co-terminous 
with the life of the nation; and that, when that party should 
suffer defeat in Congress, "Ichabod" should be written over 
the doors of the capitol. 

In 1868-'9, among the Radical leaders, party fealty was a 
religious duty; and those in the State Legislatures, further 
removed from the sources of original information than those 
in Congress, were, generally, the most sincere in their fanaticism. 
To these men the Radical leaders in Congress were the only 
men who had the wisdom to see the danger of the country, and 
the courage to do what was necessary to avert it. In their 
eyes the moderate Republicans, who practically composed the 
rank and file of their party, were only good-natured, easy-going 
people, who did not realize the danger they were in, and were 
allowing a silly, unreasoning prejudice to make them reject negro 
suffrage, which alone could avert the national calamity of 
Democratic ascendancy. The people must be saved* from 
themselves, and negro suffrage must be established and per- 
petuated in spite of them. 

Thus sincerely, or insincerely, reasoned the Radical leaders, 
when, on December 7th, 1868, in defiance of the pledges just 
made by their party in its national platform, and upon which 
it had asked and just received a vote of confidence from the 
people, Mr. Boutwell, of Massachusetts, introduced in the 
House, immediately upon the re-assembling of Congress, a bill, 
to be passed as an ordinary act of Congress, establishing negro 
suffrage throughout the United States,**^ and, on the same 
day, Judge Kelley, a representative from Pennsylvania, intro- 
duced a joint resolution proposing a constitutional amendment 
to make that act irrevocable.^ 

Several bills and joint resolutions of similar import were 

87 House Bill No. 1463. See Olobe, December 7th, 1868, p. 9. 

88 House Joint Resolution No. 363. See Globe, December 7th, 1868, p. 9. 
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introduced by other members about the same time; but all 
were abandoned, except these two. The Boutwell bill provided 
only for the right to vote for presidential electors and members 
of Congi-ess; the Kelley resolution covered the right of suffrage 
generally, both Federal and State; neither one referred to the 
right to hold office, and both prohibited any discrimination on 
account of race.^ Neither the resolution nor the bill was re- 
ported from the Judiciary Committee, to whom it had been 
referred, until January 11th, 1869.^ In the meantime, powerful 
influences were at work favorable to negro suffrage. 

In the South the negroes had been forcibly enfranchised by 
the Reconstruction Acts, which also disfranchised the majority 
of her white men. These acts had been passed over the presi- 
dential veto, enforced by military authority, and the Supreme 
Court had been inhibited from passing upon their constitution- 
ality.^^ The Southern people were helpless — why kick against 
the pricks, and further exasperate the dominant party by their 
contumacy? Was it not the part of wisdom to yield to the 
inevitable, frankly recognize negro suffrage as an accomplished 
fact, and deal with it as such? The Northern Democrats ex- 
horted them to hold out a little longer, till the Republicans 
could be turned out of power and rehef would come; but human 
nature could not last forever, and the conditions at the South 
were becoming unbearable.^** The Southern people at last 
realized that, without accomplishing anything towards getting 
rid of negro suffrage, they were, by their resistance, merely 
disfranchising themselves and allowing their States to fall into 
the hands of the carpet-baggers, adventurers and tramps, who 
had come, no one knew whence, and dropped like vultures out 
of the sky to gorge themselves upon the political carcasses of 
those dead States. 

89 I am reiisonably sure this is correct, tbou^h I have not l>een able to obtain an exact 
cor>y of the orincinal Boutwell bill. I get my ideas of its provisions from the debates upon 
it. For copy of the Kelley resolution see Globe for December 7th, 1868, p. 9. 

90 See Globe for January 11th, 1869, p. 285. 
515. 

91 Act of Congress. March 27th, 1868. 15 U. S., Statutes 44; Ex parte McArdle, 7 Wall. 
91a See National Intelligencer for January 12th, 1869, p. 2. 
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An idea at that time prevailed with some in the South that, 
if the white men were allowed to vote, and would frankly accept 
negro enfranchisement, the negroes would abandon their carpet- 
bagger leaders and naturally follow their old masters,^ or would, 
at least, divide among themselves and become more amenable to 
the good influences and wise counsels of the conservative whites. 
These views had carried the day in all of the Southern States, 
except Virginia, Mississippi and Texas, which still stood out — 
the others abandoned their struggles against negro suffrage, 
adopted constitutions perpetuating it, and, in 1868, were re- 
admitted, through their representatives, into Congress. 

This submission to negro suffrage by the South, like facti- 
tious confessions wrung from victims on the rack, was seized 
upon by its Northern advocates as confirmation of the justice 
and wisdom of the measure.^ In this they were fully sustained 
by the Southern representatives in Congress — themselves for 
the most part either negroes or carpet-baggers — plundering 
vagrants, of whose antecedents they themselves were often too 
ignorant or too ashamed to speak.^ These men misrepresented, 
rather than represented, their States;^ but still those States 

92 See editorials in New York Herald of January 26th, 1869; in New York Tribune 
of January 19th and 27th, and February 9th and '27th, 1869, and in National InteUioencer 
of January 4th and 5th, and February 1st, 1869. But Governor Morton prophesied other- 
wise in his speech above quoted from, and the negroes themselves, it would seem, agreed 
with him. See Cincinnati Commercial, January 20th, 1869, see also New York World of 
February 8th, 1869. 

93 See editorials in New York Tribune of January 19th, 1869, p. 4, and National Intelli- 
gencer of January 16th, 1869. 

94 In a eulogy pronounced in the House of Representatives on March 2nd, 1869, by a 
Louisana Congressman over a recently deceased colleague from that State, the eulogist, 
who said he had known the deceased Congressman "well and intimately," was forced to 
admit "that he had been able to learn nothing whatever of his anteoedents, but believed 
he was from the State of Maine." See p. 240 of appendix to Congreaaional Globe of March 
1869. 

95 Speaking of these Carpet-bag Congressmen from the South, the well known Don 
Piatt, as Washington correspondent of the Cincinnati Commercial, wrote to his paper: 
*' When one (of the Carpet-bag Congressmen) makes his appearance, we cannot look at each 
other without audible smiles that are indecorous ***♦*! had a talk with one 
of these gentlemen of the hand baggage last night and tried to convince him that it would 
be well, just for the appearance of the thing, to cast a vote now and then for the region 
he claimed to represent. But, no! I found my friend had an intense contempt for one- 
half of his people, and a deadly hatred for the other half. It was a Connecticut Congressman 
elected from the South. * * ♦ ♦ Better cut the South into provinces and give them 
military governors to keep the peace until the negro is educated, the white master subdued, 
and time, the consoler, heals the wounds of war, than thus to make a caricature of repre- 
sentative government and stultify ourselves." See the reproduction of the article in National 
Intellioencer of January 4th, 1869. 



Digitized 



by Google 



286 THE FIFTEENTH AMENDMENT 

had obtained through them at least a locics standi in national 
councils, which possibly was better than their fornier^condition 
of miHtary districts and despotisms. 

The people of Virginia, Mississippi and Texas had hoped 
and prayed for salvation in the presidential election of 1868, 
in which negro suffrage for the South was a paramount issue;®* 
but the Republicans, by a fine piece of political strategem, in 
assuring Northern people that negro suffrage was intended 
only for the South, secured an overwhelming victory, and thus 
cut off the South's last hope of escape from this calamity.*^ 
Thereupon, at the suggestion of leading men in Virginia (includ- 
ing, it is said, the influential name of General Robert E. Lee 
himself),**^ there was inaugurated in that State what was then 
called "the new movement,'' whose motto was "unrestricted 
suffrage and universal amnesty," in the hope that, by thus 
linking those two measures together, the latter might be ob- 
tained as the price of submission to the former. This move- 
ment first took shape in the "Exchange Hotel meeting" in 
Richmond, Va., on December 31st, 1868, which appointed a 
^'Committee of Nine" to go to Washington and use its endeavors 
to defeat the disfranchising clauses of the Underwood Conven- 
tion, then pending before the Virginia people for ratification.^ 

96 See second clause of Republican Platform of May, 1 8fi8, in McKee's Nat ional Platforms 
and General Blair's letter accepting his nomination as Vice-Provident, (McPherson's History 
of Reconstruction, p. 369) and his letter to Colonel Brodhead, Idem, p. 380. 

96a National Intelligencer, January 15th, 1869. 

97 See news item on page four of New York Tribune of February 5th, 1869, giving Hon. 
A. H. H. Stuart as authority for this statement, and see e<iitorial in National I ntelligencef 
of February 5th, 1869, giving Hon. William E. Cameron (then etlitor of Petersburg Index), ^ 
as authority. See, also, news item in New York Tribune of January 11th, 1869, giving 
names of Gen. U. E. I^ee, Hons. A. T. Caperton, R. M. T. Hunter, G. W. Boiling, Jas. A. 
Seddon, Thoa. Flournoy, Frank G. Ruffin, Judge Meredith, D. C. DeJamette and Judge Wm. 
J. Robertson as prominent Virginians who favored accepting negro sufTrage with educational 
or property qualifications, as price for removing disabilities of all white citizens; and nam- 
ing Governor Wise, R. T. Daniel, Governor Smith and Robert Ould, as prominent Vir- 
ginians who opposed negro suffrage on any and all terms and conditions. For a very 
complete symposium of Virginia newspaper views on the "new movement," see New 
York Tribune, January 14, 1869, p. 5. 

98 For a full report of this meeting see National Intelligencer of January 5th, 1869. 
Hon. A. H. H. Stuart, presided; Gen. John Echols, Frank G. Ruflfin and James D. Johnson, 
were appointed a committee of three to name a committee of nine, with Stuart as Chairman, 
ex-ofEcio, to go to Washington, and secure if possible the right to take a separate vote of 
the people on the disfranchising clauses of the proposed "Underwood Con^Jtitution." The 
committee of nine, as named, were Jno. L. Marye, Jr., Jas. F. Johnson, W. T. Southerlin. 
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The condition of the Southern people was different from 
that of the inhabitants of the District of Cokimbia. They, too, 
like the whites in the District, would have gladly submitted to 
disfranchisement for themselves, in preference to negro suffrage; 
but they were offered no such alternative. With them, under 
the reconstruction acts, it was negro suffrage anyhow and at 
all events; and they had simply to determine whether or not 
they should continue further a hopeless fight against it, which 
only prolonged their own disfranchisement. 

Of the Radicals, some, like Horace Greeley, partly relented, 
approved of the "new movement '' in Virginia, and advocated 
negro suffrage and general anmesty going hand in hand ;^ others, 
like Carl Schurz, then newly elected Senator from Missouri, 
were still implacable, saying, as he did in a campaign speech 
that year in Missouri, that, for negroes, suffrage was of right — 
for rebels, of grace; and that he was for answering the demands 

Wyndham Robertson, W. L. Owen, Jno. B. Baldwin, Jas. Neeaon, Jas. F. Slaughter and 
chairman Stuart. In the Exchange Hotel meeting were, also, Thos. Branch, D. C. DeJar- 
nette, Thos. S. Floumoy, Robert Whitehead. N. K. Trout, H. M. Bell, Wm. E. Cameron 
and Thos. J. Michie. Twenty-eight men signed the address adopted by the meeting, of 
whom StaVmton furnished five — more than any other place — Richmond came next with 
four members. 

The National IfUeUigencer of January 8th, 1869, says that the disfranchising clauses of 
the "Underwood" Constitution were even too strong for the stomachs of Thaddeus Stevens, 
Paine and Bingham ; that they were condemned by such papers as the New York Tribune 
and Times and the Springfield Republican and by Generals Schofield and Stoneman, who 
said that under them not enough decent men could be foimd in Virginia to construct a 
government with. A valuable friend of Virginia, in her efforts to escape from these terrible 
disfranchising clauses, was Senator Lyman Tnmibull, of Illinois, who reported from the 
Judiciary Committee on February 23rd, 1869, the bill allowing separate votes to be taken 
by the people on those clauses. General Grant lent most valuable aid to the same purpose. 
See National Intelligencer of January 15th and February 24th, 1869. Messrs. Stewart, of 
Nevada; Conklin, of New York; and Edmimds. of Vermont, who were on the Judiciary 
Committee, were said to have insisted upon holding Virginia to the strict terms of the ** Under- 
wood" disfranchising clauses, and upon the enforcement of that law in its bitter letter. 
See New York Herald of January 21st, 1869. Chief Justice Chase, Senator Fessenden 
and Gen. Ben. F. Butler, it is said, befriended Virginia in this matter; National Intelligencer. 
January 12th and 13th, 1869. Although Butler seems to have first suggested that the 
ratification of the Fifteenth Amendment by Virginia. Mississippi and Texas, be made a 
prerequisite to their re-admission as States. See NetD York Tribune, January 15th, 1869; 
see also, note 162 post. It may be of interest to state that the first organisation of the 
Republican party, eo nomine in Virginia, is said to have been on January 30th, 1869, at 
BurkeviUe, in Nottoway County, at a meeting presided over by Captain Jno. Harding, 
with H. H. Dyson as secretary, and which adopted resolutions brought in by Dr. Benj. 
N. Royall, endorsing the "New Movement." See full report of the meeting in New York 
Tribune of February 13th, 1869, p. 3. 

99 See files of New York Tribune during this period. 
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of right first, the request for grace afterwards;^"" both, however, 
agreed in making much of the Southern surrender on negro 
suffrage.*""* 

To the moderate Republicans, this surrender was evidence 
that negro suffrage was not so great an evil after all. But to 
the Northern Democrats, it wa.s the capture of their chief ally, 
the complete answer to their strongest argument. What more 
could they say against negro suffrage, when it appeared to be 
satisfactory where it had been enforced? How could they rouse 
people's sympathies for the South's subjection to negro suffrage, 
when the South itself had ceased to protest against it? Imagine 
one stretched upon a rack where his friends can hear his voice, 
but not see his torture ; under promise of relief from his immediate 
agony, not knowing whether his friends will ever be able to 
rescue him, he calls out that he is comfortable and entirely 
satisfied, and they, hearing his words, but not perceiving his 
anguish, go away and abandon him to his fate. Such is not 
unlike the experience of the Southern people in regard to negro 
suffrage in 1869-70. 

The enforced and factitious attitude, upon negro suffrage, 
of the South under reconstruction, was the greatest blow the 
Northern opponents of that measure ever had; and their fight 
in Congress, with the carpet-bagger Congressmen, as the appa- 
rent representatives of the South itself, arrayed solidly against 
them, became utterly hopeless. But still the Radical leaders 
knew that negro suffrage for the North was extremely unpopular, 
and they feared to risk it with the people, or even with the 
succeeding Republican Congress, which was to assemble at 
Washington within sixty days. 

Senator Wilson, of Massachusetts, a Republican of Republi- 
cans after the strictest sect, and one of the most zealous advo- 
cates of the measure in the Senate, said, in a speech in that body 
on January 28th, 1868, that insistence upon negro suffrage had 
cost his party a quarter of a million votes, and that " there is 

100 See report of speech on page 8, New York Tribune of January 9, 1869. 
100a See National Intelligencer, January 16th, 1869: New Y'ork Tribune of January 
19th, 1869. 
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not to-day a square mile in the United States where the advo- 
cacy of equal rights and privileges for those colored men has 
not been in the past, and is not now, unpopular."^^^ 

On February 3rd, 1868, in urging the immediate consideration 
and passage of the suffrage amendment. Senator Morton, of 
Indiana, said: 

"There are certain reasons which we can all comprehend 
why this constitutional amendment, if it is to be acted upon 
at all this session, ought to be acted upon immediately. The 
legislatures of most of the States are now in session, * * * 
and if this amendment is to be^ passed, I hope it will be passed 
m time to have the ratification take place this winter. It is 
not one of those questions that we care about having hang over 
imtil the elections of 1870 or 1872. * * * Unless we act 
upon this amendment speedily, it cannot be ratified this winter 
or during the course of the coming spring, and the final adoption 
of it may be put at hazard.",^^ 

On the same day and in the same connection, Senator Drake, 
of Missouri, (he who had threatened impeachment for the entire 
Supreme Court if they should venture to hold any of the recon- 
struction acts unconstitutional)^^ said: 

"This constitutional amendment can only be disposed of by 
a two-thirds vote; and it may be that in the next C!ongress* 
(which was to convene in thirty days, and was Republican by 
much more than two-thirds) there may not be a two-thirds vote 
to pass this constitutional amendment."^^ 

A few days later, on February 5th,* 1869, Senator Sumner 
delivered, in the Senate, an elaborate and impassioned speech, 
in which he advocated the passage of the Boutwell bill, estab- 
lishing negro suffrage everywhere by act of Congress; first, 
because he said it was constitutional, and he repudiated the 
declaration on that subject in the recent National Republican 
platform; second, because he said it was most doubtful if the 



101 Conaressional Olobe of January 28th, 1869, p. 672. 

102 Congressumal Globe of February 3rd, 1869, p. 824. 

103 See note 56, supra. 

104 Congreasional Olobe of February 3rd. 1869, p. 824. 

19 
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people would ever ratify a constitutional amendment estab- 
lishing negro suffrage; and, third, because he said the Republican 
party was in urgent need of the negro vote, and that party^s 
need was the country's need. To quote his exact language, 
he said: 

" Beyond all question, the true rule under the National Consti- 
tution * ♦ * is that whatever you enact for human rights 
is constitutional. * ♦ ♦ The hesitation to present the 
amendment is increased when we consider the difficulties in 
the way of its ratification. I am no arithmetician; but I under- 
stand that nobody has yet been able to enumerate the States 
whose votes can be counted on to assure its ratification. * * * 
The same thing may be accomplished by an Act of Ckjngress 
without any delay— without any uncertainty. * * * I do 
not depart from the proprieties of this occasion when I show 
how completely the course I now propose harmonizes with the 
requirements of the political party to which I belong. Believ- 
ing most sincerely that the Republican party, in its objects, is 
identical with country and with mankind, so that in sustaining 
it I sustain these comprehensive charities, I cannot willingly see 
this agency lose the opportunity of confirming its supremacy. 
You need votes in Connecticut, do you not? There are three 
'thousand fellow citizens in that State ready, at the call of Con- 
gress, to take their place at the ballot box. You need them 
also in Pennsylvania, do you not? There are at least fifteen 
thousand in that great State waiting for your summons. Where- 
ever you most need them, there they are; and be assured they 
will all vote for those who stand by them in the assertion of 
equal rights. ''^^ 

The next day the New York Herald spoke of the hopelessness 
of obtaining the ratification of a constitutional amendment to 
establish negro suffrage; for, it said, in an editorial on the sub- 
ject: 

"Upon a question of negro equality or no negro equality, 
placed distinctly before the whole people, we are firm in our 

^ 105 CongreMMional Olobf of February 5th, 1869, p. 904. 
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conviction that the affirmative would be voted down by an 
overwhelming majority/'*^ 

Finally, on February 26th, 1869, when it was suggested, in 
the Senate, to send the amendment back to a conference com- 
mittee, because the words "and hold office" had been stricken 
out, those in charge of the amendment made a desf)erate appeal 
against further delay, saying that it was now or never that it 
could ever be adopted. Mr. Frelinghuysen said that it could 
not possibly obtain the necessary votes in the new Cbngress 
about to assemble on March 4th, 1869, although it was well 
known that that Congress would be more than two-thirds Re- 
publican. And Mr. Stewart, who had charge of the measure 
in the Senate, reiterated the same opinion, and in a despairing 
appeal to the Republican Senators, exclaimed: 

"Your legislatures are waiting now — ready to act. Send it 
to another conference, and the whole thing is lost."^^ 

Thus, under whip and spur, did the Republican Senators on 
February 26th, 1869, five days before the expiration of Congress, 
adopt an important constitutional amendment,^°^* which their 
own party had just pledged itself against, which the people had 
again and again declared against, which Congress practically 
admitted that the people were still opposed to, a^d to which it 
believed that the incoming Congress (to convene within a week,' 
and dominated overwhelmingly by their own party freshly elected 
by the people) was also opposed. 

That the inspiring force which took the Fifteenth Amend- 
ment through Congress was the desire to perpetuate the Repub- 
lican party in power, the debates on that measm^ leave no room 
to doubt. In reporting the measure to the House from the 
Judiciary Committee, Mr. Boutwell frankly admitted that party 
considerations were the controlling motive.^** 



106 See editorial on pa«e 6 of New York Herald of February 6th. 1869. 

107 CongreMioncU Globe for February 26th, 1869, p. 1629. 

107a President Grant said it was "the greatest civil change and constitutes the most 
important event that has occurred since the nation came into life.*' See his special message 
of March 30. 1870. 

108 See Olobe of January 23rd, 1869, page 555 and seq., and New York Herald, January 
28th, 1869, p. 10. Schuyler Colfax, in his letter accepting the Republican nomination 
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That many Senators and Representatives were sincere in 
believing this a patriotic duty, is more than probable, for Mr. 
Boutwell announced a creed that was accepted by many at 
that time, when he said in his speech introducing this amend- 
ment in the House, that " this nation is indebted to the Repub- 
lican party for its existence ''^^ — an idea elaborated in the 
Senate by Mr. Sumner in his speech just quoted from. 

But, that these men were also sincere in their protestations 
of a compelling sense of justice to the negro as a man and brother, 
entitled to the right to vote, as an inalienable natural right, 
like that of life and liberty, can hardly be accepted when we 
find them only too willing to exclude from that inalienable right 
Indians and Chinese, whose political affiliations were not so 
well ascertained. It is almost shocking to find, among those 
who would exclude these races, the names of Sumner, Morton 
and Fessenden*^^ who, with many others, insisting upon indis- 
criminate suffrage for all citizens regardless of race, yet suc- 
ceeded in restricting the doctrine to the white and black races 
by adopting the timely suggestion of Mr. Stewart, that the red 
and yellow races might, by manipulation of our naturalization 
laws, be prohibited from hecoming citizens.^^^ Thus they held 
that, although suffrage be a natural right, belonging to man 



for Vice-President in 1868, frankly admitted that negro suffrage was forced upon the South 
as a political measure and sought to justify it as a necessary step to perpetuate the Republi- 
can party and keep the "rebels'* from political power. See his letter in McPherson's 
History of the Reconstruction, p. 366. 

109 See Boutwell's speech and Colfax's letter cited in last note. Governor Harrimau, 
of New Hampshire, in his address as chairman of the State Republican Convention of that 
State, on January 7th, 1869, said that subduing the Rebellion ought to give the Republican 
party twenty-five years lease of power and freeing the slaves twenty-five years more, and 
he thereupon called upon Congress to pass the pending suffrage amendment so that the 
party could be insured to get the lease of power it was entitled to. See Mew Y'ork Herald, 
January 9th, 1869. 

The ingenuousness of some of the par^y worshippers was at times almost amusing. The 
Grand Council of the Union League of America, at its meeting in Alabama in April, 1867, 
endorsed Congressional Reconstruction and negro suffrage, but generously favored restora- 
tion of suffrage to all "rebels" who would vote the Republican ticket and support for office 
only those who had always been loyal (practically negroes and carpet-baggers exclusively), 
insisting on continued disfranchisement and confUcaiion of property for all who would not 
accept these terms. See McPherson's History of Reconstruction, p. 249. 

110 Qlobe for February 9th, 1869. p. 1032 and seq.: Nexv York Herald, February 10th 
1869. p. 3. 

111 Qlobe for February 6th, 1869, p. 938. 
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like that of life and liberty, to deprive him of which were a hein- 
ous sin, yet there was no impropriety in restricting this natural 
right to men who were citizens, reserving the right to say who 
might become citizens! This was not surprising logic in that 
class of men who had, it is said, on one occasion, declared by 
formal resolution: "First, that the voice of the people is the 
voice of God; and, second, that we are the people!" 

Mr. Pomeroy, a Senator from Kansas, was more consistent 
in following the negro suffrage doctrine to its logical conclusion; 
and, though a Radical of Radicals, he, in disgust, refused finally 
to vote for the Fifteenth Amendment, because it did not provide 
for female suffrage also.^^^ 

A detailed history of the parliamentary progress of the amend- 
ment through Congress would not be interesting. The Judi- 
ciary Committee of the House, to whom were referred, on Decem- 
ber 7th, 1869, the Kelley Joint Resolution No. 363, proposing 
a constitutional amendment on suffrage, and the Boutwell Bill, 
No. 1463, estabUshing negro suffrage by act of Congress, did 
not report till January 11th, 1869, when it brought in substitutes 
for each, in which some slight changes were made; the substitute 
for the resolution was numbered 402, and, for the bill, 1667.^^^ 

Bill 1667, which may still be called the Boutwell Bill, was 
discussed elaborately in the House, and, informally, in the 
Senate; but the contention that suffrage in the States could 
be regulated by act of Congress was too bald a proposition to 
obtain much of a following. In vain did Mr. Sumner insist that 
whatever was for the interest of humanity was constitutional, 
and that humanity and the Republican party were identical ;^^^ 
the friends of the measure were never strong enough to risk a 
vote on it, and it was ultimately dropped, without ever getting 
out of the House. 

Joint Resolution No. 402, which was in substance exactly, 
and in language almost, the same as the Fifteenth Amendment, 

112 Idem., February 26th, 1869, p. 1641. 

113 Idem., January 11th, 1869, p. 286. 

114 As extravagant as this may appear, it is substantially the exact language of Mr. 
Sumner's speech in the Senate of February 5th, 1869. See Olobe, p. 904. 
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was passed by the House and sent to the Senate on January 
30th, 1869,"'^ and finally abandoned for Senate Bill Xo. 8, which 
ultimately (with the words "and hold office" stricken out) 
became the Fifteenth Amendment itself. 

In the meantime the Senate had been considering a suffrage 
amendment of its own. It will be remembered that almost 
on the first day of the first session of this Congress, Senator 
Henderson, of Missouri, had introduced in the Senate a joint 
resolution, known as Senate Bill No. 8, proposing a suffrage 
amendment, which had been referred to the Senate Judiciary 
Committee; this was on March 7th, 1867, only five days after 
the passage of the first reconstruction act by the previous Con- 
gress."^ We have the word of Senator Fessenden, of Maine, 
who was Chairman, on the part of the Senate, of the Joint 
Committee on Reconstruction, which reported the reconstruc- 
tion acts, that the Reconstruction Committee was itself in favor 
of proposing an amendment to establish negro suffrage, and 
refrained from doing so only because they did not think it pos- 
sible to have it either passed by Congress or ratified by the 
States."*^ Doubtless it was for this reason that Mr. Hender- 
son's Resolution, No. 8, after being introduced by him, was 
allowed to slumber untouched in the pigeon holes of the Judi- 
ciary Committee for nearly two years. But, for reasons above 
set forth, a suffrage amendment had now become a political 
necessity for the dominant party; the opposition to negro suffrage 
had been greatly weakened by the operation of the reconstruc- 
tion acts in the South; and, although it was still certain that 
the Northern people were not yet reconciled to it, the last Con- 
gress which would ever agree to propose it was rapidly approach- 
ing its end, and, for those who were bent upon negro suffrage, 
it was, as they themselves said, ^'now or never.''"** 

115 Globe, p. 745. 

116 Globe, p. 13. 

117 Globe for February 9th, 1869, p. 1033. 

118 Almost every Senator or ConKre^sman who spoke in favor of the Fifteenth Amend- 
ment urnetl its immediate adoption by Congress and reference to existing radical Legisla- 
tures, on the ground that never again would it have a chance of either passing Congress 
or being ratified by the States, and this, notwithstanding the fact that the new Congress 
about to assemble in a few days was well known to be more than two-thirds Republican. 
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Accordingly, the Henderson amendment of March, 1867, was 
fished out of its pigeon hole and favorably reported to the 
Senate on January 15th, 1869, by Senator Stewart, of Nevada, 
from the Judiciary Committee. Thenceforward, negro siiflfrage 
was in charge of Mr. Stewart in the Senate, and Mr. Boutwell 
in the House. 

This resolution, unlike the one proposed by the House, secured 
the negro against discrimination in the right to hold office, as 
well as m the right to vote;"® and many senators and repre- 
sentatives (notably Senator Wilson, of Massachusetts) were par- 
ticularly insistent upon the retention of the words "and hold 
office," in view of recent occurrences in Georgia, where all the 
negro members of the Legislature had been excluded from the 
bodies to which they had been elected, on the ground that the 
right to vote, given them by the reconstruction acts, did not carry 
with it the right to hold office — a position which the Georgia 
courts had fully sustained. It was urged in Congress that, if 
the proposed amendment should secure only the right to vote, 
the negroes would be everjnwrhere excluded from holding office, 
and, so, the Senate insisted upon inserting the words " and hold 
office," and with this and some other amendments, returned 
the first resolution to the House on February 10th, 1869.^*^ 



but it was the moderate Grant Republicans, and not the Radicals, who were to dominate 
the new Ckingress and Republican State Legislatures. 

119 Globe for January 23rd. 1869. p. 542. 

120 Olobe, pp. 1044 and 1244. Senator Wilson, of Massachusetts, was particularly 
bitter and insistent upon retaining the words, "and hold office;" he said, speaking of the 
recent expulsion of negro members from the Georgia I^^gislature: "The black men, in 
their magnanimity and generosity, * ♦ * ♦ * allowed unrepentant and unforgivcn 
traitors to sit in the legislature with them, and the moment those men got into power 
they hurled the black man out of the Legislature. ***** Do not tell me, sir, 
that the right to vote carries with it the right to hold office. It does no such thing. If 
there is nothing said about it, the fair inference is that it does; but if there is a pro^^sion 
in a State Constitution otherwise, silence does not annul or overthrow that constitutional 
or legal declaration. No man in the world has a right to hold office. The people have, 
a right to vote and they have a right to put terras and conditions to the offices that they 
make. Mr. Webster said in the Constitutional Convention of Ma.<*sachusetts in 1820. that 
no man had the right to hold office, but the people had the right to define, and make the 
terms and conditions u|>on which offices .should be held. I do not believe in anybotly's 
right to make terms and conditions founded upon race or color, ***** but 
many of the States have done it. and silence will not overthrow what they have done. I 
believe, however, that if the black men have the right to vote, they and their friends in 
the struggle of the future will achieve the rest. Therefore. I am willing now to give them 
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General Logan, then a Representative from Illinois, protested 
against the insertion of these words. He said there was no 
necessity for them, and that recent events in Georgia had caused 
members to lose their heads. That the right to say who should 
hold office was properly left, by the Constitution, to the States, 
and they would never consent to surrender it; all that there 
was any occasion for, was to give the negro the right to vote, 
"and" said he, "when we give them the right to vote, they will 
take care of the right to hold office. '^^^^ He, therefore,, moved 
to strike out the words "and hold office." On this motion the 
vote stood 70 yeas, 95 nays, and 57 not voting.*'-^ Of those 
not voting, many were known to favor the Logan amendment 
and, thus, it became very doubtful that, with the words "and 
hold office" retained, the amendment could ever obtain the 
requisite two-thirds vote in the House. This view was not 
modified by the fact that, later on, the proposed amendment 
did pass the House by two-thirds majority with the objectionable 
words about holding office retained ; because, it had first, by aid of 
Democratic votes, been so weighted down by certain objectionable 
features, introduced by Mr. Bingham, of Ohio, that it was well 
known it could not, in that form, get through the Senate, ^^ and 
as anticipated, the Senate did refuse to accept it in the form 
in which it was sent back by the House. The proposed amend- 
ment was then sent to a joint committee of conference, com- 
posed of Messrs. Stewart, Conkling and Edmunds from the 
Senate, and Boutwell, Bingham and Logan from the House.124 
This Conference Committee considered the amendment for sev- 
eral days, and it was, apparently, made clear to them by Mr. 

the right to vote, if I cannot get for them the right to be voted for. I will take that if I 
cannot get any more." Globe for February 26th, 1869, p. 1627. This speech wan delivered 
after the Conference Committee had stricken out the wordr» "and hold office" from the 
proposed amendment, the effect of which, it was generally conceded, would be to leave 
the States as free as ever to exclude negroejs from the right to hold office, although they 
could not exclude them from the right to vote. See to same effect General IvOgan's speech 
in the House. Globe, February 20th, 1869, p. 1426. 

121 Globe, F*»bruary 2(Hh, 1869. p. 1426. 

122 Idem., p. 1428. 

123 Idem., p. 1428; A^eu? York Herald, February 2l8t, 1869, p. 3, and New York Tribune, 
February 22nd, 1869, p. 1. 

124 Globe, February 23rd, 1869. pp. 1470 and 1481. 
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Logan that the measure could not succeed with the words " and 
hold office" retained; they, therefore, abandoned the House 
Boutwell Bill No. 402, and adopted the Senate Henderson Bill, 
No. 8, struck out the words "and hold office" in deference to 
the House, and, in this form (the precise form in which the Fif- 
teenth Amendment now is), it was (Mr. Edmunds alone objecting, 
reported by the Conference Committee to their respective Houses 
on February 23rd, 1869. It was passed, by the House, on Feb- 
ruary 25th, and, by .the Senate, on February 26th, 1869, in the 
exact form reported by the Conference Committee.^^^ 

During the course of the debate, the advocates of the measiu^ 
were confronted with the pledge against such an attempt, con- 
tained in the National Republican platform of the last spring, 
and they were charged by the opponents of the measure in 
Congress, with betraying the people. Many radical newspaf)ers, 
particularly in the west, where opposition to negro suffrage 
was very strong, warned their party representatives against 
this breach of good faith.^ But, to all this, the Radical 
leaders paid little attention. To the controlling members of 
the Thirty-Ninth and Fortieth Congresses — men who had im- 
peached the President, passed the reconstruction acts, and 
prohibited the Supreme Court from questioning their validity — 
a mere plank in a poUtical platform was not so much as a straw 
in their path. They were challenged almost daily by their oppo- 
nents to allow the people to be heard at the polls on the question, 
of negro suffrage. Mr. Hendricks, of Indiana, in the Senate 
and Mr. Woodard, of Pennsylvania, in the House, offered reso- 
lutions to submit the amendment to Legislatures to be thereafter 

125 Globe, pp. 1564 and 1041. Senator Wilson, of Massachusetts, a sincere negro- 
philiHt of the fir.«Jt water, was bitterly disappointed that his Radical brethren had consented 
to strike out the words prohibiting discrimination against negroes in the matter of office- 
holding, and, looking to the future with prophetic eye, he said he feared that people 
"will say that we were not actuated by a f*ense of justice, but by the love of power; 
that we are willing that citizens of African descent shall vote for us, but shall not vote for 
citizens of their own race." See Olobe for February 17th, 1869, p. 1307. This fear on the 
part of the worthy Senator does not appear to have been wholly groundless. 

126 See under dates of this period, Albany Evening Journal, Chicago Post, Chicago 
Tribune and Evansville (Indiana) Journal, all of which were ranked as "Radical." See, 
also, AVm" York Herald, Neu' Haven Register, and an editorial of March 4th, 1869, in the 
National Intelligencer. 
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chosen, and Mr. Dixon, of Connecticut, in the Senate, to submit 
it to Conventions in the several States, instead of Legislatures; 
but the managers of the measure were not to be caught in any 
such snare as that. They well knew that the people were 
opposed to the measure, and that, as Senator Stewart said, 
their Legislatures were waiting then ready to act. "Send it 
to another Conference (or he might have added, 'let the people 
have a chance to be heard upon itO, and the whole thing is 

l0St.''^27 

At the time of the final adoption of the Fifteenth Amend- 
ment by the House, thirty-four States were represented therein, 
counting Georgia, whose Senators had been excluded from the 
Senate. Virginia, Mississippi and Texas were still military 
districts. Had those three States been admitted, the total 
number of represenatives would have been 246, of which two- 
thirds would amount to 164. The total votes to which the 
actually admitted States were entitled, were 226, of which two- 
thirds made 161. But the seats of members of the Sixth Con- 
gressional District of Georgia,^** and of the Second Congressional 
District of Kentucky,^^ and Louisiana,^^ respectively, were 
vacant; this reduced the actual membership of the House to 
223, of which two-thirds would amount to 149; the final vote 
on the amendment, however, as recorded, was 144 yeas, 44 nays, 
35 not voting. ^^^ If the six Georgia votes be excluded, there 
would have been 217, of which two-thirds would be 145; but, 
as a matter of fact, the six Georgia Representatives were all in 
the full participation of their privileges; at least, five of them 
were actually present, of whom three voted for the amendment, 
two against it and all six were formally included in the official 
record of the vote. The Speaker announced the vote 145 yeas, 
and so it is generally stated ; but, there were only 144 yeas, as the 
record clearly shows, and the Speaker, in announcing 145, 



127 See note 107, supra. 

128 Globe, December 7th, 1868, and postea, pp. 675 and 677. 

129 McPherson's History of the Reconstruction, p. 348 and note. 
1.30 Globe appendix, for March 2nd. 1869. p. 240. 

131 Globe for February 25th, 1869, p. 1564. 
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counted his own vote twice, as the record also shows. ^^ 
In the Senate, when the Amendment was finally adopted, there 
would have been seventy-four votes, had all thirty-seven States 
been admitted. Excluding Virginia, Mississippi and Texas, left 
sixty-eight vot^s. But, although Georgia had fully complied 
with the requirements of the reconstruction acts, and been fully 
admitted to representation in the House, her Senators were, in 
spite of the protest of Senator John Sherman, of Ohio,*^ arbitra- 
rily excluded from the Senate, or rather suspended, pending an 
investigation into the afiFairs of Georgia.^** This left sixty-six 
Senators actually in the body, of which two-thirds would make 
forty-four. Upon the final passage of the Amendment, on 
February 26th, 1869, the vote stood, as recorded, yeas 39, nays 
13, not voting 14.^'®' As a matter of fact, a number of the Sena- 
tors not voting (including Senators Edmunds, of Vei'mont, and 
Pomeroy, of Kansas), were present in the Senate chamber, at 
the time the vote was taken, and participated in the debate 
shortly before the vote was taken, and again, immediately after- 
wards, in the discussion of its annoimcement.^** 

It being manifest that the aflfirmative vote was five less than 
two-thirds of the actual Senate, to say nothing of the excluded 
votes of Georgia, the announcement by the President pro tem, 
Benj. F. Wade, of Ohio, that two-thircis had voted for the 
Amendment, was immediately challenged by Senator Garrett 
Davis, of Kentucky.*^ It was pointed out by him and by 
Senator Hendricks, of Indiana, that the Constitution expressly 

132 Idem. 

133 (?/o6e for December 7th. 1868, p. 2 and seq. 

134 Idem., January 25tb, 1869, p. 568. The resolution of exclusion was reported to 
the Senate, in the midst of the SufTrage debate, bj- Senator Stewart, who had charge of 
the Suffrage Amendment ! 

136 Olobt for February 26th, 1869, p. 1641. 

136 Idem., p. 1642; New York Tribune, February 27th, 1869. p. 1. 

137 When Senator Davis raised the point that two-thirds of the Senate had not voted 
for the amendment, Hon. James M. Ashley, a Radical Congressman from Ohio, having 
come over to the Senate Chamber from the House, was standing just in front of Senator 
Davis, and gn*inned at him in an offensive and contemptuous manner for making the point. 
This nettled the Senator, who, speaking at the Ck>ngre88nuin, exclaimed, in the midst of his 
argument: " Chuckleheads may laugh; interlopers may laugh; but the proposition that 
I make is technically, logically and constitutionally true." See Olobe, Febriiary 26th. 
1869, p. 1641 : .Wew York Herald, February 27th, 1869. p. 3. 
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required two-thirds of the Senate, not merely two-thirds of 
those present, as in the ease of ratifying a treaty, or deciding 
an impeachment. Senator Trumbull, of Illinois, said that he 
had taken the same ground when the pro-slavery amendment 
of 1861 was adopted; but that, as the Democrats had overruled 
him then, he intimated that he was for giving them a dose of 
their own medicme now; and, he insisted that two-thirds of 
those present, though less than two-thirds of the Senate, sis 
specified by the Constitution, should suffice to pass the Amend- 
ment, and so the presiding officer continued to hold.*^ Senators 
Edmimds and Pomeroy participated in this discussion, and 
though they did not declare themselves, one might reasonably 
suppose from their remarks that they did not agree with the 
ruling of the chair.^^ 

Thus did the Fifteenth Amendment pass Congress, by less 
than two-thirds affirmative vote of either the House or the 
Senate, in the teeth of the express requirement of the Constitu- 
tion that it shall have "two-thirds of both Houses,'' as dis- 
tinguished from impeachments, etc., for which the same instru- 
ment requires only "two-thirds of those present." It is be- 
lieved that the Supreme Court has never passed upon this ques- 
tion.^^« 



138 Senator Benj. F. Wade, who then presided over the Senate, although a man of 
great ability, waa notoriously ignorant of everything pertaining to parliamentary law. 
His erroneous rulings caused a great row between himself and General Benj. F. Butler 
a few weeks previous at the counting of the electoral vote, and were constantly the occasion 
of great confusion in the Senate. See Olobe of that period and New York Tribune of 
February 18th. 18G9. p. 1. 

139 Globe for February 26th 1869. p. 1641-2. 

140 Compare Sec. 6, Art. I., and clause 2. Sec. 2, Art. II., of the Federal Constitution, 
with Art. V. of that instrument. Mr. Sumner apparently thought that two-thirds of the entire 
Senate, as actually constituted, was necessary to pass an amendment to the Constitution, 
as he had introduced in the Senate a joint resolution to that effect on February, 4th, 1865. 
See McPherson's History of the Rebellion, p. 591. That this had been the view of Senator 
Morton, of Indiana, would seem fully established by his remarks on the subject on February 
17th, 1869, reported on page 1292 of Congressional Olobe. In fact, the objections raised by 
Senators Davis and Hendricks to the sufficiency of the final vote on the Fifteenth Amendment 
by the Senate do not appear to have been seriously controverted by any Senator at the time. 
That the House of Representatives had misgivings as to the sufficiency of their final vote 
would seem to have possibly been indicated by their adoption on July 11th, 1870 (nearly 
four months after the ratification of the Fifteenth Amendment had been proclaimed), 
of the resolution of Mr. Ferriss, that the Fourteenth and Fifteenth Amendments were valid 
as parts of the Federal Constitution, and must be recognised as such by all branches of the 
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If the passage of this Amendment through Congress was 
miseemly, its ratification by the State Legislatures was, in 
several instances, at least, nothing short of scandalous. 

The Amendment passed the Senate rather late Friday night, 
February 26th, 1869. The next morning, as soon as the en- 
rolled resolution was signed by the presiding officer, it was tele- 
graphed by Congressman Sydney Clarke to the Legislature of 
Kansas, then on the point of adjoiu^nment. His telegram, 
entirely unofficial, was received by the Legislature during its 
afternoon session, and that very evening, in less than twenty- 
four hours after the Amendment had passed Congress, long 
before it had been certified to the States for action, and before 
any one in Kansas had even seen it (other than Clarke's tele- 
graphic copy), the Legislature of that State ratified it.**^ The 
people of Kansas, at the polls, about a year previous, had voted 
against negro suffrage by a majority of two to one.^*^ 

Senator Stewart^ of Nevada, was, if anything, more anxious 
than Congressman Clarke, of Kansas, to obtain action by exist- 
ing Legislatures, before the people could make themselves 
heard. The State of Nevada had very recently adopted a Con- 
stitution, which restricted sufi*rage to "white'* men. The 
people of that State, like those of California and Oregon, were 
overwhelmingly opposed to an extension of the elective fran- 
chise to any but white men— not so much for fear of the negro, 
as of the Chinese vote. It was generally conceded among the 
Radical press, that Nevada would certainly reject the Amend- 
ment;^^ but they underrated the resources of their own generals. 

Federal, State and Territorial goveraments. (See McPhereon'a History of Reconstruction, 
p. 583.) 

It may be of interest to state that upon the final passage of the Thirteenth Amendment 
the vote in the Senate stood 38 ayes, 6 noes, total 44; and, in the House, 119 ayes, 56 noes, 
and 8 not voting, total 183; and upon the final passage of the Fourteenth Amendment, 
the vote stood in the Senate, 33 ayes, 11 noes, and 6 not voting, total 49; and in the House, 
138 ayes, 36 noes, and 10 not voting, total 184. These figures are taken from McPherson's 
History of the Rebellion, p. 257, Thorp's Const. History of the U. S.. Vol. III., pp. 138 
and 150, and McPherson's History of the Reconstruction, p. 102. I have not personally 
verified them by the record. 

141 New York Tribune, March 1st, 1869, p. 1; Journal of House, Kansas Legislature 
for 1869. p. 911 and seq. 

142 Tribune Almanac for 1868, p. 62. 

143 See New York THbune of February 22nd and 27th and March 6th, 1869. 
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Late Friday night, as soon as the presiding officer had announced 
that thirty-nine votes was two-thirds of a Senate of sixty-six 
members, Senator Stewart, impressed with the fact just stated 
by him to the Senate, that their Legislatures were waiting to 
ratify the Amendment, and that if it was not done by them, 
and at once, the whole thing would be lost,^^^ caused the Secre- 
tary of the Senate, without even waiting for the resolution to 
be enrolled or signed, to telegraph it to the Legislatures of 
Nevada and Louisiana, to which telegram he and three others 
added a message urging the immediate ratification by the Legis- 
latures. This remarkable dispatch did not reach Nevada till 
the next morning, Saturday, when the Legislature at once 
endeavored to comply with its instructions, but they were not 
quite so docile as in Kansas, and did not succeed until Monday 
morning, March 1st, 1869, when they ratified the Amendment 
against a strong written protest of the minority, including 
RepubUcans and Democrats. This protest insisted, among 
other things, that the Amendment had not received the Con- 
stitutional two-thirds majority in the Federal Senate; that the 
Legislature of Nevada had, as yet, no official knowledge of the 
proposed amendment (the telegraphic report of it being, as it 
afterwards transpired, materially incorrect); that the people of 
Nevada should be given an opportunity to be heard upon it, 
and that the people, by voting the Republican ticket for Presi- 
dent, had, just within a few months past, ratified the declara- 
tion of the Republican platform of May, 1868, that the control, 
by loyal States, of their suffrage laws, should not be interfered 
with. But all this was as baying at the moon, and Nevada was 
recorded as the second State ratifying the Fifteenth Amend- 
ment.^^ 
The records of the Legislature of Missouri fail to show how 

144 Olob^ for February 26th, 1869, p. 1&41. 

145 New York THbune, March Ist, 1869, p. 1; Journal of Nevada Senate. 1869, pp. 228 
and 249-'50. That this action of the Nevada I^egislature was not quietly aubnaitted to, 
at least in the Senate, would seem to appear from the following resolution introduced in 
the House on Saturday, February 27th, 1869, the day Senator Stewart's telegram arrived: 
"Resolved, That a committee of three be appointed on the part of the Assembly, with in- 
structions to confer with members of the Senate, and request them not to talk so loud 
in debate!" See Nevada Assembly Journal of 1869, p. 228. 
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that body was informed of the passage of the Fifteenth Amend- 
ment in Congress; the newspapers of the day said some one had 
heard of it by telegram.^^ This was enough; accordingly, that 
Legislature, early Monday morning, March 1st, 1869, suspended 
their rules and ratified what they thought was the Amendment. ^^^ 
but it turned out, after they had adjourned, that the thing they 
ratified was not the Amendment at all, and so they had to ratify 
all over again when they next assembled.^^ The year before, 
in 1868, the people of Missouri at the polls, had rejected 
negro sufifrage by over 18,000 majority.^^ 

And so, the program was carried out,^^ until, in less than 
thirty days from the passage of the Amendment through Con- 
gress, and, for the most part, before it had even been certified 
to the States, it had been ratified, imder whip and spiu*, by the 
Legislatures of fifteen States, the people of several of which had, 
at the polls, within a few months past, voted by large majorities 
against negro suffrage, though in several cases the ratification 
was gotten through the Legislatures by a majority of barely 
two or three votes — truly, the country was going to be saved 
by the Radicals, in spite of itself! 

On March 4th, 1869, General Grant was inaugurated Presi- 
dent. His address was anxiously awaited by the advocates of 
the Amendment, for, such was his prestige at that time, that 
truly "one blast upon his bugle horn were worth a thousand 
men." It was known that he had not been an advocate of 
negro suffrage. In his acceptance of the nomination for Presi- 
dent, he had not referred to it. During the wmter of 1868-^9, 
while the amendment was pending before Congress, he had 
been plied in vain by its advocates for an encouraging word. ^^^ 

146 Cincinnati OaeeOe, March, 1869; National InUUigencer, March 10th, 1869. 

147 Journal of Missouri Senate. 1869, p. 433-'4, and of Houae. p. 614, 616 and 618. 

148 Cincinnati Gazette, March, 1869; Documentary History of the U. S. Constitution, 
p. 853. It seems that the Kansas Legislature, also, thought best to reratify the Amend- 
ment when they met again. See Documentary Hist. U. S. Constitution, p. 868. 

149 Tribune Almanac for 1869, p. 85. 

150 Some of the newspapers of the day referred to it as "changing the Constitution 
by telegraph." See Cincinnati Gazette, March — , 1 869 ; see, also. New York Tribune of March 
3rd. 1869, which rather felicitated the country upon the rapidity of the action. 

151 New York Herald, February 2nd and 16th. 1869, p. 7. 
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The National Colored People^s Suffrage Convention, held that 
winter in Washington, under the auspices of Frederick Douglas, 
and which, a year before, had unsuccessfully appealed to Presi- 
dent Johnson for support,^^^ now sent a Committee to wait on 
General Grant. He did not rebuff them as Johnson had done; 
but he gave them little comfort, merely telling them that he 
hoped they would show themselves worthy of all they asked. ^** 
Governor Cox, of Ohio, whom Grant appointed his Secretary 
of the Interior, was an open and avowed opponent of negro suf- 
frage.^'^ The very platform on which Grant was elected, had, 
in its second article, declared against a suffrage amendment. ^^ 
All of this was very disconcerting, but could not Grant be con- 
vinced, as the Radical leaders in Congress were, that negro 
suffrage was a national necessity? This was the occasion of 
much anxiety to its advocates. 

But Grant, like most true soldiers of the war, was weary of 
civil strife. It was then believed by many, that when suffrage 
should be universally accorded to the negroes, they would 
divide up their votes ultimately, and, at least, to an extent, 
become amenable to conservative influences. The people were 
assured that, with the passage of the Fifteenth Amendment, 
the "negro question'' would be forever answered.^^ What 
the country, North and South, most needed, and earnestly 
prayed for, was peace. Such patriots as Generals Lee, Gordon, 
Forrest and Hampton, whose people would be affected by negro 
suffrage more than any others, were said to be willing to submit 
to it, in order to obtain general anmesty and a restoration of 
political rights for their people.^^^ Could not Grant do the same? 
He, therefore, in his inaugural expressed the hope that, by the 
ratification of the Fifteenth Amendment, a step would be taken 
towards the realization of that peace for which all good men 

152 McPherson's History of Reconstruction, p. 52 and seq. 

153 New York Herald, January 20th, 1869, p. 3. 

154 National Intelligencer, March 11th, 1869, p. 3. 

155 McKee's National Platforms, p. 136. 

156 Neuy York Tribune, February 27th, 1869, p. 4. See, to this effect, speech of Senator 
Oliver P. Morton, February 8th, 1869, Globe, p. 990. 

157 NeuTJ^orklTribune, January 11th, 1869, p. 1; National Intelligencer, February Ist, 
1869. p. 2. 
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prayed. ^^ But lie apparently regarded negro suffrage as only 
a choice of evils : 

"I never could have believed/' said President Grant, to a 
friend, " that I should favor giving negroes the right to vote, but 
that seems to me the only solution of our difficulties/'^'^ 

Grant, however, was not very enthusiastic about the amend- 
ment accomplishing what w^as claimed for it; and, in his annual 
message, of December, 1869, while that amendment w^as still 
pending Ix^fore the States, he did not even mention it.***^ 

On March 17th, 1869, the Legislature of New York, whose 
people were well known to oppose equal suffrage for negroes, 
ratified the amendment by a majority of two in the Senate. 
At that time, there was pending before the people of that State a 
proposed amendment to the State Constitution, granting equal 
suffrage to negroes. Later on, in the same year, the vote was 
taken, and negro suffrage was defeated at the polls by over 
32,000 majority. To give effect to their views, the people of 
New York, at the same time, elected new members of their 
Legislature, who at once rescinded the former Act of Ratifica- 
tion, and certified their rescinding Act to the Secretary of Stat€ 
at Wav^ihington. But, notwithstanding that three-fourths of 
the States had not yet ratified, and their votes on ratifi- 
cation WTre not yet announced, it w-as held that the re[)ealing 
Act of New York was void, and that the vote ratifying the 
proposed amendment was irrevocable. Thus New York was 
counted for the Amendment. 

The Legislature of Ohio, on the other hand, voted on May 
4th, 1869, to reject the Amendment, but, later on in the year, 
a change having been effected in the Legislature, that vote was 
rescinded and the amendment ratified by a majority of one in 
the Senate and that action certified to the Secretary of State 
at Washington. In this case it was held that the repealing Act 

158 See Grant's First Inau^ral, in McPherson's History of Reconstruction, p. 416. 

159 Richardfwn's Life of Grant, p. 527. See also New York World, January, 1869; 
National Jntelligmcer, January 7th and 15th. 1869, and New York Tribune, January 6th, 
1869. 

160 For full copy of thi.«j mefl.<«afi:e nee McPherson's History of Keconst ruction, p. 533' 
et seq. 

20 
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was valid, and that an adverse voto of a State, upon the ratifi- 
cation of a proposed amendment, could at any time be changed! 
And so, Ohio also was added to the list of ratifying States, 
though the year before, the people of the State had, at the polls, 
rejected negro suffrage by 50,000 majority. 

In Indiana, the action was still more arbitrary. When news 
came of the passage by Congress of the Fifteenth Amendment, 
the Radicals, who had a majority of both Houses of the Legis- 
lature, attempted to rush through a ratification as had been 
done in Kansas, Nevada and other States. The Democrats pro- 
tested, and insisted that time should be taken to hear from the 
people on the question; but all in vain. Thereupon, on the 
morning of March 4th, 1869, when, according to program, the 
ratification was to have been put through, seventeen Senators 
and thirty-six Representatives resigned, thus breaking a quorum. 
It was urged by some, that the remnant of both Houses proceed 
to ratify and not let the record show the lack of quorum, but 
the Governor would not agree to the fraud; he, therefore, ordered 
a special election to fill the vacancies and called an extra session 
to meet in May. All of the resigning members were returned 
but one, and, in this and other ways, the people made their oppo- 
sition to the amendment so manifest, that it was hoped the 
Radical members of the Legislature would not attempt again 
to disregard their wishes.^^^ But they were foimd to be obdu- 
rate, though several of their men finally deserted and came over 
to the opposition. On May 13th, 1869, the Senate took a vote 
on the resolution to ratify, but, less than a quorum voting, those 
present and not voting were coimted to make a quorum, al- 
though the presiding officer of the United States Senate, upon 
the passage of the amendment by that body, had just refused 
to count as present those not voting, lest it show the affirmative 
vote to be less than two-thirds even of those present. 

The next day. May 14th, 1869, the ratification resolution in 
the Indiana Legislature was taken up by the House. In order 
to prevent being counted as present, as was done in the Senate, 

160a National Intelligencer. March 26th, 1860. 
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forty-two members ha(i again resigned, the day before, thus 
reducing the membership to less than two-thirds, which, under 
the Constitution of Indiana, was necessary to make a quorum J^*^ 
But the speaker showed himself equal to the occasion by ruling 
that, while the State Constitution did specify two-thirds as 
necessary to make a quorum for ordinary business, it did not 
follow, that more than one half was necessary for extraordinary 
business, such as ratifying an amendment to the Federal Consti- 
tution! He, therefore, announced the amendment as ratified, 
and the name of Indiana was duly added to the list of ratifying 
States. ^''^ 

These are examples of some of the methods employed to obtain 
a ratification of the amendment in the twenty-one Northern 
States, whose votes were counted for it. In the South, simpler 
and more drastic methods were pursued. In seven of the 
Southern States, the queslion of securing negro suffrage in the 
Federal Constitution was practically left to the negroes, under 
the tutelage and leadership of their carpet-bagger leaders, to 
determine for themselves; while, in Virginia, Mississippi and 
Texas, the ratification of the amendment was made a condition 

160b Indiana Constitution, article 4, sec. II., which says: "Two-thirds of each House 
shall constitute a quorum to do business. ' ' 

161 McPherson's History of Reconstruction, p. 490; Journals of Indiana I^egisla- 
ture for 1869; Senate, p. 474 and seq, and House, p. 599 and seq.; New York Herald. March 
10th, 1869; Cincinnati Gazette, March, 1869; National Intelligencer, March 26th, 1869, 
and cotemporaneoua State newspapers. In an effort to correct this defective ratification 
by Indiana, Senator Morton, of that State, about March 17th, 1869, introduced a bill in 
Congress providing that a majority of the several Houses of any Legislatiu^ should be a 
quorum for the ratification of any proposed amendment to the Federal Constitution, regard- 
less of the provisions of the State Constitution on the subject. See National Intelligencer 
for March 19th, 1869. Thus did the authors of the Fifteenth Amendment seek, by belated, 
retroactive and probably unconstitutional Act«, to bolster up the obvious and well known 
defects in the passage and ratification of this Amendment. So notorious was the fact that 
many, if not most, of the I-*egislatures of the Northern States had acted in defiance of the 
will of the people in ratifying the Fifteenth Amendment, that, in order to prevent agitation 
of the matter, the House of Representatives, on May 8th, 1870, passed a resolution, intro- 
duced by Mr. Bingham, of Ohio, making it a crime in the members of any State legislature 
to propose or attempt to withdraw a ratification when once given! It is believed that 
this never became a law. It would seem, however, that the conscience of the House was 
hard to appease on this matter, for a few weeks later, on July 11th, 1870, we find that body 
adopting a resolution; on the motion of Mr. Ferriss, declaring that the Fourteenth and 
Fifteenth Amendments really were valid! See note 140, supra. 
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of the enfranchisement of their white men and their readmission 
as States to Congress. ^*^''^ 

That any of the ten reconstructed Southern States really 
favored the Fifteenth Amendment, no one ever claimed to be- 
lieve. These, together with the six other States which actually 
rejected it, make sixteen States that most certainly opposed 
the amendment. Of the remaining twenty-one States, whose 
apparent ratification was largely obtained by methods such as 
we have seen, it is reasonably certain that (except in Iowa and 
in possibly five of the New f]ngland States), the people were 
uniformly hostile to negro suffrage — even in the excepted States 
it is doubtful if they would have favored it, had their local negro 
population been sufficient to make it more than an academic 
question. 

When all these facts are considered, one may well (|uestion 
whether the popular will was executed or thwarted, when negro 
suffrage was written into the fundamental law of this nation, 
and, should the Supreme Court hereafter hold that the Fifteenth 
Amendment never passed the Fortieth Congress by a constitu- 
tional majority, there is little reason to think that it would 
ever find that majority in any future Congress of the American 
people. 

162 The j»UKKe8tion of this condition for these three States seems to have been first 
made by General B. F. Butler (see New York Tribune, January I5th, 1869). and to have 
been put into effect by a resolution of Senator Oliver P. Morton, on April 9th, 1869. See 
copy in McPherson's History of Heconst ruction, pp. 409-410. 
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The Electoral Commission of 1877. 

Paper read by JOHN GOODE, 
OF Bedford City, Va. 

Mr, President and Gentlemen of the Virginia State Bar Association: 

As one of the participants in the legislation of Congress which 
resulted in the creation of the famous Electoral Coniniission 
of 1877, and as an eye-witness of the proceedings of that tribunal, 
I have thought it might not be inappropriate, on an occasion 
like the present, to recall to your recollection some of the more 
prominent facts and incidents connected with that remarkable 
event in American history. 

In undertaking this task, I desire to divsclaim any purpose to 
cast odium uix)n any of the actors in that great drama, or to 
rekindle any of the party animosities that were inseparably 
connected with it. My sole purpose is, in the interest of truth, 
to give a plain, unvarnished statement of facts as they occurred. 

In the presidential election that took place on the 7th of No- 
vember, 1876, Samuel J. Tilden, of New York, wa.s the Demo- 
cratic candidate, and Rutherford B. Hayes, of Ohio, w^tis the 
Republican candidate. In an interview published in a Cincin- 
nati paper, on Thursday morning after the election, Mr. Hayes 
said : 

"I think we are defeated, in spite of recent good news. I 
am of the opinion that the Democrats have carried the country 
and elected Tilden. '' 

It was well understood that General Grant, then President, 
believed that Mr. Tilden had been elected. George W. Childs, 

(309) 
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an intimate personal friend and confidential adviser of General 
Grant, on the 5th of September, 1885, in a letter pubHshed in 
the Philadelphia Ledger j stated that General Grant, the morning 
after the election, in his presence and that of others, expressed 
the opinion that Mr. Tilden had been elected. 

He also says, in the same letter, that just before General 
Grant started on his journey around the world, he was spending 
some days with him (Childs), and at dinner with Mr. A. J. 
Drexel, Col. A. K. McClure and himself. General Grant reviewed 
the contest before the Electoral Commission, and stated that he 
expected from the beginning until the final judgment that the 
electoral vote of Louisiana would be awarded to Mr. Tilden. 
This statement of Mr. Childs has been fully corroborated by Mr. 
Drexel and Col. McClure. 

But, notwithstanding these significant declarations made by 
Mr. Hayes and President Grant, and notwithstanding the 
opinion generally prevalent throughout the country on the 
morning after the election, that Mr. Tilden had been elected, cer- 
tain able, astute and resourceful leaders of the Republican party, 
being unwilling to surrender the enormous power and patronage 
belonging to the presidential office, determined that they would 
contest every inch of ground, and, if possible, would snatch 
victory from the jaws of defeat. 

Accordingly, they agreed upon a plan to be put into immediate 
operation, and as a part of that plan, Zachariah Chandler, 
Chairman of the National Republican Committee, in order to 
inspire his dispirited followers with renewed hope and courage, 
sent out his famous dispatch, as follows: 

"Hayes has 185 electoral votes and is elected." 

The whole number of electors was 369, and 185 votes were 
necessary to a choice. Mr. Tilden had 184 votes that were 
undisputed and Mr. Hayes had 166 undisputed, so that it was 
necessary, in order to elect him, to secure nineteen additional 
votes. 

How were they to be secured and from whence were they to 
come? 
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It was perfectly evident they must come from Florida, 
Louisiana and South Carolina, and to these States the visiting 
statesmen, so called, rei)aired without delay, for the purpose 
of watching the proceedings of the returning boards. 

Without transcending the proper limits of this paper, I can- 
not undertake to give a minute and detailed account of those 
proceedings. Suffice it to say that, in many respects, they 
were without a precedent in the history of the country. 

When the Forty-fourth Congress of the United States held 
its second session in December, 1876, the whole country was 
stirred by an extraordinary excitement, growing out of the 
presidential election. Both parties claimed the victory, and 
their respective claims were maintained with great vigor and 
determination. Under these circumstances, grave fears were 
entertained that a serious collision might occur unless Congress, 
in its wisdom, could devise some plan for settling the differences 
of opinion as to the proper mode of counting the electoral votes, 
and determining the result according to the very right of the 
case. 

Before referring to the proceedings of Congress which re- 
sulted in the creation of the Electoral Commission, and to the 
proceedings of the Commission itself, it may be instructive to 
take a retrospective glance at the method of counting the 
electoral votes from 1789 to 1876. 

Paragraph three of section one, article two of the Constitution, 
as adopted in 1787, reads as follows: 

"The electors shall meet in their respective States and vote 
by ballot for two persons, of whom one at least shall not be an 
inhabitant of the same State with themselves. And they shall 
make a list of all the persons voted for, and of the number of 
votes for each; which list, they shall sign, certify and transmit 
■sealed to the seat of government of the United States, directed 
to the President of the Senate. The President of the Senate, 
shall, in the presence of the Senate and House of Representa- 
tives, open all the certificates, and they shall then be counted. 
The person having the greatest number of votes shall be the 
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President, if such number be a majority of the whole number of 
electors appointed; and if there be more than one who have 
such a majority and have an equal number of votes, then the 
House of Representatives shall immediately choose by ballot 
one of them for President; and if no person have a majority, 
then from the five highest on the list the said House shall in 
like manner choose the President. But in choosing the Presi- 
dent the vote shall be taken by States, the representatives from 
each State having one vote; a quorum for this purpose shall 
consist of the member or members from two-thirds of the States, 
and a majority of the States shall be necessary to a choice. In 
every case, after the choice of the President, the person having 
the greatest number of votes of the electors shall be the Vice- 
President. But if there should remain two or more persons 
who have equal vot^s, the Senate shall choose from them by 
ballot the Vice-President.'^' 

On April 6, 1789, the Senate and House of Representatives, 
met for the purjx)se of opening and counting the electoral votes, 
whereby it appeared that George Washington and John Adams 
had been unanimously elected President and A'ice-President of 
the United States for the first term, commencing the 30th of 
April, 1789. 

On Ahirch 1st, 1792, Congress passed an act regulating the 
election of President and Vice-President and to perfect the 
manner of appouiting electors. On the 13th of February, 1793, 
the Senate m\d House of Representatives having met, the certi- 
ficates of the electors of the fifteen States were by the A'ice- 
President opened, read and delivered to the tellers appointed 
for the purpose, who, having examined and ascertained the 
votes, presented a list of them to the Vice-President, whereby 
it appeared that George Washington had been unanimously 
elected President for a period of four years, commencing the 
4tli of March, 1793, and that John Adams had been elected by 
a pluralit)^ of votes \^ice-President for the same period. 

On the 8th of February, 1797, the two Houses of Congress 
assembled, and the certificates of electors of sixteen States were 
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by the Vice-President, John Adams, opened, read and delivered 
to the tellers appointed for the purpose, who, having examined 
and ascertained the number of votes, presented a list thereof 
to the Vice-President, which was read, whereuix)n, the Vice- 
President addressed the House as follows: 

"In obedience to the Constitution and laws of the United 
States, and to the command of both Houses of C!ongress, ex- 
pressed in their resolution passed in the present session, I now 
declare that John Adams is elected President of the United 
States for the four years to commence the fourth day of March 
next, and that Thomas Jefferson is elected Vice-President of the 
Ignited States for the four years commencing the fourth day 
of March next; and may the Sovereign of the Universe, the 
ordainer of civil government on earth for the preservation of 
liberty, justice and peace among men, enable both to discharge 
the duties of these offices conformably to the Constitution of 
the Iinited States with conscientious cliHgence, punctuality and 
perseverance." 

In January, 1800, an attempt was made to remedy the diffi- 
culties likely to arise in counting the electoral votes. A bill 
was reported by the Senate Committee, entitled "A bill pre- 
scribing the mode of deciding disputed elections of President 
and Mce-President of the United States." This bill passed 
the Senate but failed in the House of Representatives. 

On February 11, 1801, the two Houses of Congress assembled 
and the certificates of electors of sixteen States were by the 
Mce-President opened and delivered to the tellers appointed 
for the purpose, who having examined and ascertained the num- 
ber of votes, presented a list thereof to the Vice-President, from 
which it appeared that the whole number of electors who had 
voted was 138, of which number Thomas Jefferson and Aaron 
Burr had a majority, but the numlx^r of those voting for them 
being equal, no choice was made by the people, and consequently 
the duty of making an election devolved upon the House of 
Representatives, which proceeded to ballot, and on the thirty- 
sixth ballot the tellers declared that the votes of ten States had 
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been given for Thomas Jefferson, the votes of four States for 
Aaron Burr, that the votes of two States had been given in 
blank, and that, consequently, Thomas Jefferson had been, 
agreeably to the Constitution, elected President of the United 
States for four years from the fourth of March, 1801. At the 
same time, Thomas Jefferson, as Vice-President and President 
of the Senate, gave a certificate that Aaron Burr had been duly 
elected, agreeably to the Constitution, Vice-President of the 
United States for the same period. 

The struggle between Jefferson and Burr for the presidency, 
decided by the House of Representatives in 1801, was perhaps, 
the gravest crisis through which the country had been called 
to pass since the organization of the government under the 
Constitution of 1789, but it was destined to be confronted with 
a far graver crisis in 1877. 

It will be observed that under the Constitution, as originally 
framed, the Vice-President was not voted for as such, but in 
every case, after the choice of the President, the person having 
the greatest number of votes of the electors was declared to be 
the Vice-President. It was in this manner that John Adams 
was chosen Vice-President in 1789 and 1793, and Thomas Jeffer- 
son in 1797 and Aaron Burr in 1801. 

A different provision was made by the adoption of the twelfth 
Amendment to the Constitution, which was proposed by the 
Senate and House of Representatives on the 7th of October, 
1803, and ratified by three-fourths of the Legislatures of the 
several States. This change in the C^onstitution necessitated 
the passage of an act, approved March 26, 1804, entitled, "An 
act supplementary to the act entitled an act relative to the 
election of the President and Vice-President of the United States, 
and declaring the oflficer who shall act as President in case of 
vacancies in the oflSces both of President and Vice-President." 

In accordance with the Constitution and the law, Thomas 
Jefferson and George Clinton, were declared duly elected Presi- 
dent and Vice-President for the term commencing the 4th of 
March, 1805. 
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James Madison and George Clinton were declared duly elected 
President and Vice-President for the temi commencing the 4th 
of March, 1809. 

James Madison and Elbridge Gerry were declared duly elected 
President and Vice-President for the term commencing the 4th 
of March, 1813. 

James Monroe and Daniel D. Tompkins were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1817. 

James Monroe and Daniel D. Tompkins were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1821. 

When the Senate and House of Representatives assembled on 
the 9th of February, 1825, to count the electoral votes, it ap- 
peared that no person had received a majority of the votes cast 
for President, that John Quincy Adams, Andrew Jackson and 
William H. Crawford, were the three persons who had received 
the highest number of votes for President, and that John C. 
Calhoun having received 182 votes, was duly elected Vice- 
President to serve four years from the 4th of March, 1825. The 
duty of electing a President having thus devolved upon the 
House of Representatives, Mr. Webster and Mr. Randolph were 
appointed tellers, and announced the result of the ballot as 
follows: 

John Quincy Adams 13 

Andrew Jackson 7 

William H. Crawford . 4 

Whereupon the speaker of the House declared that John 
Quincy Adams, having a majority of the votes of these United 
States, was duly elected President of the same for four years, 
commencing with the 4th of March, 1825. 

Andrew Jackson and John C. Calhoun were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1829. 

Andrew Jackson and Martin Van Buren were declared duly 
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elected President and Vice-President for the term commencing 
the 4th of March, 1833. 

Martin Van Buren and Richard M. Johnson were declared 
duly elected President and Vice-President for the term com- 
mencing the 4th of March, 1837. 

William H. Harrison and John Tyler were declared duly 
elected President and Vice President for the term commencing 
the 4th of March, 1841. 

Janies K. Polk and George M. Dallas were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1845. 

Zachary Taylor and Millard Fillmore were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1849. 

Franklin Pierce and William R. King were declared duly 
elected President and Mce-President for the term conmiencing 
the 4th of March, 1853. 

James Buchanan and John C. Breckinridge were declared 
<luly elected President and Vice-President for the term commenc- 
ing the 4th of March, 1857. 

Abraham Lincoln and Hannibal Hamlin were declared duly 
elected President and \lce-President for the term commencing 
the 4th of March, 1861. 

On the 30th of January, 1865, the rule known as the Twenty- 
Second Joint Rule was adopted. That rule provided that 
*'No vote objected to shall be counted except by the concur- 
rent votes of the two Houses.'' It remained in force until the 
meeting of the Forty-fourth Congress, when it was repealed, 
and under it the electoral counts were had in 1865, 1869 and 
1873. 

Abraham Lincoln and Andrew Johnson were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1865. 

Ulysses S. Grant and Schuyler Colfax were declared duly 
elected President and Vice-President for the term commencing 
the 4th of March, 1869. 
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Ulysses S. Grant and Henry Wilson were declared duly elected 
President and Vice-President for the term commencing the 4th 
of March, 1873. 

Before the expiration of that term a dispute arose as to the 
proper method of counting the votes cast at the presidential 
election held in November, 1876, the only legislation on the 
subject being found in the act of Congress approved March 1st, 
1792, and the act approved March 26, 1804, the provisions of 
which acts are embodied in the Revised Statutes of the United 
States, from section 131 to section 144 inclusive. 

On the 14th of December, 1876, the House of Representatives 
adopted a resolution providing for the appointment of a com- 
mittee of seven, with power to act in conjunction with any 
similar committee appointed by the Senate, whose duty it 
should be to prepare and report without delay a measure for 
the removal of the differences of opinion as to the proper mode 
of counting the electoral votes for President and Vice-President 
of the United States, and as to the manner of determining 
questions which might arise as to the legality and validity of 
the returns of such votes made by the several States, to the end 
that the votes should be counted and the result declared by a 
tribunal whose authority none could question, and whose deci- 
sion all would accept as final. 

Under that resolution the following members were appointed 
by the Speaker on the part of the House of Representatives: 
Henry B. Payne, of Ohio; Eppa Hun ton, of Virginia; Abram S. 
Hewitt, of New York; William M. Springer, of Illinois; George 
W. McCrary, of Iowa; George F. Hoar, of Massachusetts, and 
George Willard, of Michigan. 

On the 18th of December, 1876, the Senate appointed a select 
committee of seven, with power to confer and act with the com- 
mittee of the House of Representatives. The members of the 
Senate Committee were George F. Edmunds, of Vermont ; Oliver 
P. Morton, of Indiana; Frederick T. Frelinghuysen, of New 
Jersey; Roscoe CJonkling, of New York; Allen G. Thurman, of 
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Ohio; Thomas F. Bayard, of Delaware, and Matt W. Ransom, 
of North Carolina. 

The House committee, after a most exhaustive consideration, 
agreed upon a bill which they believed to be eminently fair and 
just. The House committee having been in\ited to meet the 
Senate committee in joint session, the two conmiittees there- 
after sat together. The Senate committee had already pre- 
pared a bill, and when the two committees met together, a 
motion was made to substitute the House bill for that of the 
Senate. This motion failed by a tie vote, the two Republicans of 
the House committee voting with the three Republicans of the 
Senate committee, and the two Democrats of the Senate com- 
mittee voting with the three Democrats of the House committee. 
An earnest effort was made in the joint committee by the Demo- 
cratic members to amend the bill which had been agreed upon 
by the Senate committee. This effort was partially successful, 
and the Senate bill was amended in some important particulars. 
As thus amended, although not entirely satisfactory to the 
Democratic members, it was reported to the two Houses on the 
18th of January, 1877. The report was signed by all the mem- 
bers of the two committees, except Senator Oliver P. Morton, 
of Indiana, and after considerable debate in the Senate and the 
House, the bill recommended by the committees became a law 
on the 29th of January, 1877. 

The first section of the act provides that: 

"The Senate and the House of Representatives shall meet 
in the hall of the House of Representatives, at the hour of one 
o'clock, post meridian, on the first Thursday in February, 1877 
and the President of the Senate shall be the presiding officer. 
Two tellers shall be previously appointed on the part of the 
Senate and two on the part of the House of Representatives, 
to whom shall be handed as they are opened by the President 
of the Senate all the certificates and papers purporting to be 
certificates of the electoral vot^s, which certificates and papers 
shall be opened, presented and acted upon in alphabetical order 
of the States, beginning with the letter A; and said tellers having 



Digitized 



by Google 



JOHN GOODE 319 

then read the same in the presence and hearing of the two Houses, 
shall make a list of the votes as they shall appear from said 
certificates; and the votes having been ascertained and counted 
as in this act provided, the result of the same shall be delivered 
to the President of the Senate, who shall thereafter announce 
the state of the vote, and the names of the persons, if any, 
elected, which announcement shall be deemed a sufficient decla- 
ration of the persons elected President and Vice-President of 
the United States, and together with a list of the votes be entered 
on the journals of the two houses. Upon such reading of any 
such certificate or paper, when there shall be only one return 
from a State, the President of the Senate shall call for objections, 
if any. Every objection shall be made in writing and shall 
state clearly and concisely and without argument, the ground 
thereof, and shall be signed by at least one Senator and one 
member of the House of Representatives before the same shall 
be received. When the objection so made to any vote or paper 
from a State shall have been received and read, the Senate shall 
thereupon withdraw and such objections shall be submitted to 
the Senate for its decision; and the Speaker of the House of 
Representatives shall, in like manner, submit such objections 
to the House of Representatives for its decision. No electoral 
vote or votes from any State from which but one return has 
been received shall be rejected, except by the affirmative vote 
of the two Houses. When the two Houses have voted they shall 
immediately again meet, and the presiding officer shall then 
announce the decision of the questions submitted." 
Section 2 provides, among other things, that: 
" If more than one return or paper purporting to be a return 
from a State shall have been received by the President of the 
Senate, purporting to be the certificates of electoral votes given 
at the last preceding election for President and Vice-President 
in such State (unless they shall be duplicates of the same return), 
all such returns and papers shall be opened by him in the pres- 
ence of the two Houses when met as aforesaid and read by the 
tellers, and all such returns and papers shall thereupon be sub- 
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mitted to the juclgnient ami decision as to which is the true and 
lawful electoral vote of such State, of a commission constituted 
in the following manner, to-wit: 

'^During the session of each House, on the Tuesday next pre- 
ceding the first Thursday in February, 1877, each House shall, 
by a viva voce vote, appoint five of its members, who, with 
five of the Associate Justices of the Supreme Court of the United 
States, to be ascertained as hereinafter provided, shall constitute 
a commission for the decision of all questions upon or in respect 
to such double returns named in this section. On the Tuesday 
next preceding the first Thursday in February, 1877, or as soon 
thereafter as may be, the Associate Justices of the Supreme 
Court of the United States now assigned to the First, Third, 
Eighth and Ninth circuits, shall select, in such manner as a 
majority of them shall deem fit, another of the Associate Jus- 
tices of the said Court, which five persons shall be members 
of the said commission, and the person longest in commission 
of said five Justices shall be the President of said Commission. 
The members of said commission shall respectively take and 
subscribe the following oath: 

*' 'I, , solemnly swear (or affirm, as the case may be) 

that I will impartially examine and consider all the questions 
submitted to the commission of which I am a member, and a 
true judgment give therein agreeably to the Constitution and 
the laws. So help me God.' 

**Which oath shall be filed with the Secretary of the Senate. 

**When the commission shall have been thus organized, it 
shall not be in the power of either House to dissolve the same or 
withdraw any of its members.'' 

After providing for the filling of vacancies on the commission 
the act further declares that: 

"All the certificates and papers purporting to be certificates 
of the electoral votes of each State shall be opened in the alpha- 
betical order of the States, as provided in section one; and when 
there shall be more than one such certificate or paper, as the 
certificates and papers from such States shall be opened (except- 



Digitized 



by Google 



JOHN GOODE 321 

ing duplicates of the same return) they shall be read by the 
tellers, and thereupon the President of the Senate shall call for 
objections, if any. Every objection shall be made in writing, 
and shall, st3,te clearly and concisely, and without argument, 
the ground thereof, and shall be signed by at least one Senator 
and one member of the House of Representatives before the 
same shall be received. When all such objections so made to 
any certificate, vote or paper from a State shall have been re- 
ceived and read, all such certificates, votes and papers so objected 
to, and all papers accompanying the same, together with such 
objections, shall be forthwith submitted to said commission, 
which shall proceed to consider the same, with the same powers, 
if any, now possessed for that purpose by the two Houses acting 
separately or together, and by a majority of the votes decide 
whether any and what votes from such State are the votes pro- 
videil for by the Constitution of the United States, and how 
many and what persons were duly appointed electors in such 
State, and may therein take into view such petitions, deposi- 
tions, and other papers, if any, as shall by the Constitution 
and now existing law be competent and pertinent in such con- 
sideration; which decision shall be made in writing, stating 
briefly the grounds thereof, and signed by the members of said 
conmiission agreeing therein; whereupon the two Houses shall 
again meet, and such decision shall be read and entered in the 
journal of each House, and the counting of the votes shall pro- 
ceed in conformity thereto, unless upon objection made thereto 
in writing by at least five Senators and five members of the 
House of Representatives, the two Houses shall separately con- 
cur in ordering otherwise, in which case such concurrent order 
shall govern. No vote or paper from any other State shall be 
acted upon until the objections previously made to the votes or 
papers from any State shall have been finally disposed of.'' 

The remaining sections of the act provide that while the two 

Houses shall be in meeting, no debate shall be allowed, and no 

question shall be put by the presiding officer, except to either 

house on the motion to withdraw; that when the two Houses 

21 
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separate to decide upon objections that may have been made 
to the counting of any electoral vot€ or votes from any State, 
or upon objections to a report of said Commission, or other 
questions arising under the act, each Senator or Representa- 
tive may speak to such objection or question ten minutes, 
and not oftener than once; but after such debate shall have 
lasted two hours it shall be the duty of each House to put the 
main question without further debate; that the joint meeting 
of the two Houses shall not be dissolved until the counting of 
the electoral votes shall be completed and the result declared ; 
that the Commission shall make its own rules, keep a record of 
the proceedings, &c. 

In accordance with the provisions of said act, the Senate, . 
on January 30, 1877, selected Senators Edmonds, Freylinghuysen 
Morton, Thurman and Bayard, and the House of Representa- 
tives selected Representatives Payne, Hunton, Abbott, Hoar 
and Garfield as members of the Electoral Commission, and on 
the same day the four Associate Justices of the Supreme Court 
of the United States designated in the act selected Associate 
Justice Joseph P. Bradley as a member of the Commission. 

The Conmiission was organized in the Supreme Court room 
at the capitol on the 31st of January, 1877. A committee, con- 
sisting of two Justices, two Senators and two Representatives, 
was, on motion, appointed by the President, Mr. Justice Clifford, 
to consider and propose the necessary rules of proceeding. 

At a meeting held on the afternoon of the same day, the 
Committee on Rules submitted their report. 

The second rule provided that any subject submitted to the 
Commission to be heard shall be considered, and counsel shall 
be allowed to conduct the case on each side. 

The third rule provided that counsel, not exceeding two in 
number on each side, will be heard by the Commission on the 
merits of any case presented to it, not longer than two hours 
being allowed to each side. In the heraing of interlocutory 
questions, but one counsel shall be heard on one side, and he 
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not longer than fifteen minutes, and printed argument will be 
received. 

The fourth rule provided that the objectors to any certificate 
or vote may select two of their number to support their objec- 
tions in oral argument, and to advocate the validity of any 
certificate or vote the vaUdity of which they maintain; and in 
Hke manner, the objectors to any other certificates may select 
two of their number for a like purpose. But under this rule 
not more than four persons shall speak, and neither side shall 
occupy more than two hours. 

On February 1st, 1877, Mr. Justice Clifford, the President, 
notified the Senate and the House of Representatives that the 
Commission had organized and was ready to proceed with the 
performance of its duties. 

On the 1st day of February, 1877, the Senate proceeded to 
the hall of the House of Representatives, and Thomas W. Ferry, 
of Michigan, President pro tempore of the Senate, as the pre- 
siding ofl[icer of the joint meeting of the two Houses, called 
them to order, and stated the object of the meeting. Before 
the joint meeting, the President pro tempore of the Senate had 
appointed William B. Allison, of Iowa, and John J. Ingalls, of 
Kansas, to act as tellers on the part of the Senate, and the 
Speaker of the House of Representatives had appointed Philip 
Cook, of Georgia, and William H. Stone, of Missouri, as tellers 
on the part of the House. The tellers having taken their places, 
he handed to them the certificates of the State of Alabama, 
giving ten votes for Samuel J. Tilden, as President and ten votes 
for Thomas S. Hendricks, as Vice-President. Objections were 
called for and none being heard, the vote of Alabama was an- 
nounced by Philip Cook, one of the tellers. The vote of the 
States of Arkansas, California, Colorado, Connecticut, and Dela- 
ware were then annoimced by the tellers, it appearing in each 
case that the certificate of the election of the electors was signed 
by the Governor of the State, and no objection being made to 
the counting of the yotes. 

When the State of Florida was reached, he handed to the tel- 
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lers three certificates, which were read by them. Certificate 
No. 1 was signed by M. L. Stearns, Governor, and attested by 
Samuel B. McLin, Secretary of State. It certified that the four 
electors who had voted for Rutherford B. Hayes, as President, 
and WilUani A. Wheeler, as Vice-President, had been duly chosen 
as electors of President and Vice-President in conformity to the 
Constitution of the United States and to the laws of the State. 
Certificate No. 2 was signed by William Archer Cocke, Attorney- 
General of the State, and as such a member of the Board of State 
Canvassers. It certified that the four electors who had cast 
their votes for Tilden and Hendricks as President and Vice- 
President had been, according to authentic returns, duly chosen, 
and that under the act establishing the Board of Canvassers, 
no provision w^as made whereby the result shown by the returns 
to said Board can be certified to the Executive of the State. 
Certificate No. 3 was signed by George F. Drew, Governor, and 
attested by W. D. Bloxham, Secretary of State. It certified that 
in pursuance of an act of the Legislature, approved January 17th, 
1877, a canvass of the electoral vote as cast at the election held 
the 7th of November, 1876, had been made according to the 
laws of the State and the interpretation thereof by the Supreme 
Court, and that the Tilden and Hendricks electors had been 
duly declared to have been chosen at said election, as shown 
by the returns. It further certified, that in a proceeding on the 
part of the State by information in the nature of Quo Warranto, 
wherein the Tilden electors were relators and the Hayes electors 
were respondents, the Circuit Court of the State for the Second 
Judicial Circuit, after a full consideration of the law and the 
Constitution, had determined that said relators were at such 
election, in fact and in law, elected such electors against the 
respondents and all other persons. 

After the reading of the three certificates by the tellers the 
presiding officer asked, "Are there objections to the certificates 
from the State of Florida?" Whereupon, Representative Field 
presented an objection to Certificate No. I, signed by Charles 
W. Jones, Senator from Florida; Henry Cooper, Senator from 
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Tennessee; Joseph E. McDonald, Senator from Indiana; David 
Dudley Field, Representative from New York; John Randolph 
Tucker, Representative from Virginia; G. A. Jenks, Representa- 
tive from Pennsylvania, and William A. Springer, Representa- 
tive from Illinois, in which they objected to the coimting of the 
votes of the Hayes electors and to the paper purporting to be 
the certificate of M. L. Steams, as Governor and to the votes 
themselves, upon the following grounds, among others: 

First. That the said Hayes electors were not appointed by 
the Stat€ of Florida in such manner as its Legislature had 
directed, or in any manner whatever, as electors of President 
and Vice-President. 

Secondly. That the Tilden electors were appointed by said 
State in such manner as its Legislature had directed. 

Third. The manner of appointing electors of President and 
Vice-President of the United States on behalf of the State of 
Florida was by the votes of the qualified electors at a general 
election held on the 7th of November, 1876, and the qualified 
electors did, on said date, execute the power by appointing the 
Tilden electors, which appointment gave to the appointees 
an irrevocable title that could not be changed or set aside or 
conferred on any other person. 

Fourth. That the pretended certificate signed by M. L. 
Stearns, as Governor, of the appointment of the Hayes electors, 
was, in all respects, untrue, and was corruptly procured in pur- 
suance of the conspiracy between said M. L. Stearns and the 
said Hayes electors, with intent to deprive the people of the 
State of their right to appoint electors, and to deprive the Tilden 
electors of their title to such oflSce, and to assert and set up ficti- 
tious and unreal votes for President and Vice-President, and 
thereby to deceive the proper authorities of the Union. 

Fifth. That the said papers falsely purporting to be votes for 
President and Vice-President of the State of Florida are ficti- 
tious and unreal, and do not truly represent any votes or lawful 
acts, and were executed in pursuance of the same fraudulent 
conspiracy by the persons piu-porting to have cast said votes. 
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Sixth. That the said pretended certificate and the pretended 
lists of the electors so made by the said M. L. Steams, if they 
had any validity, have been annulled and declared void by the 
subsequent lawful certificate of the P^xecutive of the State, in 
which the said Tilden electors are truly and in due form declared 
to have been duly appointed by the said State, in the manner' 
directed by its Constitution, and also by an act of the Legisla- 
ture, in which the title of the said Tilden electors is declared 
to be good and valid, and further by the judgment of the Circuit 
Court of the Second Judicial Circuit, before said pretended 
electors voted for President and Vice-President, whereby it was 
duly and lawfully adjudged by said court, after the Hayes 
electors had appeared, pleaded and put in issue the question of 
their own right and title, that they were not, nor was any of 
them, elected, chosen or appointed, and that they were not upon 
the 6th day of December, or at any other time, entitled to assume 
or exercise any of the powers and functions of such electors, but 
that they were mere usurpers, and that all their acts and doings 
were illegal, null and void. It was further adjudged by said 
Court that said Tilden electors had been duly chosen, and were 
entitled to be declared elected and to receive certificates, to 
exercise and perform all the powers and duties of such electors; 
that the persons so chosen did, on the 6th day of December, 
1876, cast the four votes of Florida for Tilden as President and 
Hendricks as Vice-Presi<lent, and certified the said votes to the 
President of the Senate, in conformity with the Constitution, 
and that they did everything towards the authentication of 
said votes required by the Constitution of the United States 
or any act of Congress, except section 136 of the Revised Stat- 
utes. And in conformity with the aforesaid judgment of the 
Florida Court, the Governor of Florida, who had been duly 
inducted into office subsequent to December 6, 1876, did, on the 
26th of January, 1877, give to the said Tilden electors the trip- 
licate lists prescribed by section 136 of the Revised Statutes, 
which they forwarded as a supplement to their former certi- 
fication in that behalf. 
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In support of their objections the objectors submitted numer- 
ous documents and papers. The presiding oflBcer having asked 
if there were further objections to the certificates from the State 
of Florida, Senator A. A. Sargent presented three papers signed 
by himself, Senators S. B. Conover, John Sherman, H. M. Teller 
and by Representatives William Washburn, Mark H. Dunnall, 
John A. Kasson and George W. McCreary, containing objections 
to Certificates No. 2 and No. 3, upon the ground that they were 
not authenticated according to the Constitution and laws of the 
United States; that they did not include any certificate by the 
executive authority of the State of Florida of the lists of the 
names of the electors; that they are not accompanied by any 
valid or lawful certification or authentication of said electors, 
or any of them, as having been appointed to cast the electoral 
vote of the State of Florida, and upon the further groimd that 
by the certificate of the electoral vote, in all respects valid and 
sufficient under the Constitution and laws of the United States, 
duly authenticated as such, transmitted, received and opened 
by the President of the Senate in the presence of the two Houses 
of Congress, it appears that the Hayes electors were duly ap- 
pointed to cast the electoral votes, and that such electors did 
duly cast the electoral vote of the State of Florida, and did duly 
certify and transmit the same to the President of the Senate, 
by reason whereof the certificates objected to are not entitled 
to be received or read, nor are the votes therein stated, or any 
of them, entitled to be counted in the election of President and 
Vice-President. 

A further objection to Certificate No. 3 was presented by 
Senators A. A. Sargent and John Sherman and by Representa- 
tives John A. Kasson and S. A. Hurlburt, upon the following 
grounds: 

First. Because the same is not certified as required by the 
Constitution and laws of the United States; the certificate 
being by an oflBcer not holding the oflSce of Governor or any 
other oflRce in said State with authority in the premises, at the 
time the electors were appointed, nor at the time when the 
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functions of the electors were exercised, nor until the duties of 
the electors had been fully discharged by the lawful college of 
electors having the certificates of the Governor of Florida, at 
the time and the action of said lawful college duly transmitted 
to the President of the Senate, as required by law. 

Secondly. Because the proceedings as recited therein and 
certificate of qualification of the }>ersons therein claiming to be 
electors are ex post faciOy and are not competent under the law 
as certifying any right in said persons to cast the electoral vote 
of Florida. 

Third. Because the said proceedings and certificates are null 
and void of effect as retroactive proceedings. 

In addition to the foregoing objections. Senator Charles W. 
Jones and Representative Charles P. Thompson presented a 
further objection to the counting of the vote of F. C. Humphreys, 
one of the Hayes electors, upon the ground that he was appointed 
a Shipping Commissioner under the government of the United 
States at Pensacola, Florida, on the 3rd of December, 1872, and 
continued to hold said office continuously until and upon the 
7th of November, 1876, and thereafter until and upon the 6th 
day of December, 1876, wherefore, the said F. C. Humphreys, 
at the time of his alleged appointment as elector, and at the 
time of the casting of his vote as elector, held an office of trust 
and profit under the United States government, and could not 
be constitutionally appointed an elector as aforesaid. 

There being no further objections, the certificates and papers 
accompanying the same, together with the objections presented, 
were transmitted to the Electoral Commission for their judg- 
ment and decision. 

The Commission met at three o'clock P. M. on the 1st day of 
February, and after making certain orders as to the printing 
of papers, the method of proceeding, &c., a<ljourned to meet 
at half-past ten o'clock the following day. 

On that day, the 3rd of February, after certain preliminaries 
had been arranged. Representatives David Dudley Field and 
John Randolph Tucker, objectors on the part of the Tilden 
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electors, and Representatives John A. Kasson and George W. 
McCrary, objectors on the part of the Hayes electors, were 
heard at length. When the Commission met on Saturday morn- 
ing the 3rd of February, Charles O'Conner, of New York : Jere- 
miah S. Black, of Pennsylvania; Richard T. Merrick, of Wash- 
ington City; Ashbell Green, of New Jersey, and WiUiam C. Whit- 
ney, of New York, appeared as counsel in opposition to Certifi- 
cate No. 1, and at the same time, William M. Evarts, of New 
York; E. W. Stoughton, of New York; Stanley Matthews, of 
Ohio, and Samuel Shellabarger, of Ohio, appeare(i as counsel 
in opposition to Certificates No. 2 and No. 3. 

After some discussion the Commission adopted a motion that 
counsel be alloweci two hours on each side to discuss the question 
whether any evidence will be considered by the Commission that 
was not submitted to the two Houses by the President of the 
Senate, and, if so, what evidence can properly be considered, 
and also the question. What is the evidence now before the com- 
mission? Upon further motion an additional hour was allowed 
to each side, and three counsel on each side were permitted 
to speak. Under that arrangement, Mr. Merrick was heard in 
support of objections to Certificate No. 1. He was followed by 
Judge Black on the same sicie. Mr. Matthew^s was then heard 
in support of the objections to Certificates No. 2 and No. 3. 
He was followed by Mr. Stoughton on the same side. The 
session of Monday, Febioiary 5th, w^as occupied by Mr. Evarts 
and Mr. O'Conner in making the concluding arguments for the 
two sides respectively. 

Mr. Evarts, although one of the ablest and most accomplished 
lawyers in the United States, was distinguished for his long and 
involved sentences in speech-making. On this occasion, while 
he was addressing the Commission, the venerable George Ban- 
croft, who sat near him, fell asleep in l>is chair, whereupon John 
Randolph Tucker, celebrated for his ready wit, turned to Mr." 
Jenks, of Pennsylvania, and, pointing to Mr. Bancroft, said: 
**History sleeps while fiction speaks.^' 

The Commission met on Tuesday, February 6th, to deliberate 
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upon the matters submitted. After a debate occupying the 
entire day, a motion was adopted to take the vote on the pending 
question not later than three o'clock on the next day. 

On Wednesday, February 7th, the hour of three o^clock having 
arrived, Mr. Commissioner Miller, moved the adoption of the 
following order: 

'* That no evidence will be received or considered by the Com- 
mission which was not submitted to the joint convention of 
the two Houses by the President of the Senate with the different 
certificates, except such as related to the eligibility of F. C. 
Humphreys appointed elector.'' 

The question of the adoption of the order was decided in the 
affirmative, the vote being, yeas 8, nays 7; those voting in the 
affirmative being Messrs. Bradley, Ednmnds, Frelinghuysen, 
Garfield, Hoar, Miller, Morton and Strong; those voting in the 
negative being Messrs. Abbott, Bayard, Clifford, Fields, Hun ton, 
Payne and Thurman. 

It was also ordered by a vote of eight to seven that the Com- 
mission will receive evidence relating to the ehgibility of F. C. 
Humphreys, one of the persons named in Certificate No. 1 as 
an elector, those voting in the affirmative being Messrs. Abbott, 
Bayard, Bradley, Clifford, Field, Hunton, Payne and Thurman, 
and those voting in the negative being Messrs. Edmonds, Frey- 
linghuysen, Garfield, Hoar, Miller, Morton and Strong. 

On Thursday, February 8, after hearing the testimony of 
witnesses as to the eligibility of F. C. Humphreys as an elector, 
the Conmiission listened to further argument addressed to them 
by Messrs. George Hoadley,of Ohio, Ashbell Green, of New Jersey, 
and Richard T. Merrick, of Washington, D. C, on behalf of 
the Tilden electors, and by Messrs. Samuel Shellabarger, of 
Ohio, and William M. Evarts, of New York, representing the 
Hayes electors. 

On Friday, February 9, the Commission proceeded to delib- 
erate with closed doors, and after considerable debate, Mr. Com- 
missioner Edmunds offered a resolution for which Mr. Commis- 
sioner Hunton proposed the following as a substitute: "That 
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the electors named in Certificate No. 2, to-wit, Wilkinson Call, 
J. E. Yonge, Robert Bullock and R. B. Hilton, are the four 
persons who were appointed electors by the State of Florida 
on the 7th day of November, 1876, and that their votes as cer- 
tified in said certificate are the votes provided for by the Consti- 
tution of the United States." 

The question being on the substitute, it was decided in the 
negative — yeas 7, nays 8; those voting in the affirmative being 
Messrs. Abbott, Bayard, Clifford, Field, Thurman, Payne and 
Hunton, and those voting in the negative being Messrs. Bradley, 
Edmunds, Freylinghuysen, Garfield, Hoar, Miller, Morton and 
Strong. Whereupon the resolution offered by Mr. Commis- 
sioner Edmunds was withdrawn, and Mr. Commissioner Garfield 
offered the following: 

*^ Resolved, That the four persons, to-wit, Frederick C. Hum- 
phreys, Charles H. Pearce, William H. Holden, and Thomas W. 
Long, were duly appointed electors of President and Vice-Presi- 
dent for the State of Florida, and that the votes cast by the 
aforesaid four persons are the votes provided for by the Consti- 
tution of the United States." 

The question being on the adoption of the resolution it was 
decided in the affirmative — yeas 8, nays 7; the Commission 
dividing as heretofore, eight Republicans and seven Democrats. 

On motion, Messrs. Edmunds, Bradley, and Miller were ap- 
pointed a committee to draft the report of the action of the 
Commission, as required by law, which report was adopted and 
signed by the eight Republican members of the Commission, 
and transmitted to the President of the Senate and Speaker of 
the House of Representatives by the President of the Com- 
mission. 

The two Houses having met in joint session on Saturday, 
February 10, and having received the decision of a majority 
of the Commission as to the electoral vote of the State of Florida, 
Mr. Representative Field submitted an objection to the decision 
and report, which objection was signed by himself and eleven 
other members of the House of Representatives, and by six 
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Senators. The S(»nate then retired to its chainljer, so That the 
two Hous(^s might resfx»ctively consider the said objection. 

In the Senate, Senator Sherman submitted a resolution that 
the decision of the Commission upon the electoral vote of the 
State of Florida stand as the judgment of the Senate, the objec- 
tions made thereto to the contrary notwithstanding. It was 
agreed to by a vote of yea.s 44, nays 25, and the secretary wius 
directed to notify the House of Representatives that the Senate 
was now ready to meet the House to resume the counting of the 
electoral votes for President and Vice-President. 

On Monday, February 12, on motion of Representative 
Field, the House of Representatives, by a vote of 168 yeas to 103 
nays, adopted a resolution that the counting of the electoral 
votes from the State of Florida shall not proceed in conformity 
to the decision of the Electoral Conmiission, but that the votes 
of Wilkinson Call, James E. Yonge, Robert B. Hilton, and 
Robert Bullock be counted as the votes of the State of Florida 
for President and Vice-President of the United States. 

The two Houses again met on the same day in joint session, 
and the presiding officer announced that the two Houses, not con- 
curring in ordering otherwise, the decision of the Commission 
stood unreversed. Accordingly the four votes of Florida were' 
counted for Mr. Hayes for President and for Mr. Wheeler for 
Mce-President. 

No objection being made to the certificates from the States 
of Georgia, Illinois, Indiana, Iowa, Kansas and Kentucky, the 
votes of those States were announced by the tellers; Georgia, 
Indiana and Kentucky for Tilden and Hendricks, and Illinois, 
Iowa and Kansas for Hayes and Wheeler, 

When the State of Louisiana was reached, three certificates 
were presented, and objection having been niade by several 
Senators and Representatives, all the certificates and papers 
accompanying them, together with the objections thereto, were 
submitted to the Electoral Conmiission for its decision. At 
a meeting of the Commission on the same day it was announced 
that Mr. McDonald, of the Senate and Mr. Jenks, of the House of 
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Representatives, would represent the objectors to the first and 
third certificates, and that the objectors to the second certifi- 
cate would be represented by Mr. Howe, of the Senate, and Mr. 
Hurlbut, of the House of Representatives. John A. Campbell, 
of Louisiana; Lyman Trumbull, of Illinois; Matt H. Carpenter, 
of Wisconsin; Richard T. Merrick, and Alexandre Porter Morse, 
of Washington; George Hoadley, of Ohio, and Ashbell Green, 
of New Jersey, appeared as counsel in opposition to Certificates 
No. 1 and No. 3. 

William M. Evarts, of New York; E. W. Stoughton, of New 
York; Stanley Matthews, of Ohio and Samuel Shellabarger, of 
Ohio, appeared as counsel in opposition to Certificate No. 2. 

On Tuesday, February 13th, Senator McDonald and Represen- 
tative Jenks submitted argument in opposition to Certificates 
No. 1 and No. 3. They were followed by Representative Hurl- 
but and Senator Howe in support of the objections to Certifi- 
cate No. 2. Mr. Carpenter and Judge Trumbull were then heard 
as counsel for the Tilden electors upon the offer of proof and the 
merits. They were followed by Messrs. Stoughton, Shellabarger 
and Evarts as counsel for the Hayes electors, and the argument 
was concluded by Judge Campbell on behalf of the Tilden 
electors. 

On Friday, February 16th, the Commission, having met pur- 
suant to adjounmient, decided by a vote of eight to seven, the 
Republicans voting in the affirmative and the Democrats in the 
negative, that they would not receive testimony on the subject 
of the alleged fraud, and that the persons named as electors in 
Certificate No. 1 (Hayes electors) were the lawful electors of the 
State of Louisiana, and that their votes are the votes provided 
by the Constitution of the United States, and should be counted 
for President and Vice-President. In their report to the Presi- 
dent of the Senate they based their decision upon the ground 
that it is not competent, under the Constitution and the law, 
to go into evidence aliunde the papers opened by the President 
of the Senate in the presence of the two Houses of Congress, 
that other persons than those regularly certified to by the Gov- 
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emor of the State of Louisiana on, and according to the deter- 
mination and declaration of their appointment by the returning 
officers for electors in said State, prior to the time required for 
the performance of their duties, had been appointed electors, or 
by counter-proof to show that they had not, or that the deter- 
mination of the State returning officers was not in accordance 
with the truth and the fact. They also decided that it is not 
competent to prove that any of the persons appointed as electors 
held an office of trust or profit in the United States at the time 
when they were appointed, or that they were ineligible under 
the laws of the State, or any other matters offered as proof 
aliunde the said certificates and papers. 

On Monday, February 17th, the Senate by a vote of forty-one 
to twenty-eight, accepted the decision of the Commission as to the 
electoral vote of Louisiana, and the House of Representatives, 
by a vote of one hundred and seventy-three to ninety-nine, 
refused to accept the same. The two Houses not concurring 
in a contrary opinion, the decision of the Commission stood, and 
the tellers announced that Louisiana cast eight voti^s for Hayes 
and Wheeler. 

The count then proceeded, and the votes of Maine and Massa- 
chusetts for Hayes and Wheeler, and Maryland for Tilden and 
Hendricks, were counted without objection. 

The vote of one elector in Michigan was objected to on the 
ground that he had not been duly appointed, but the objection 
was overruled in both Houses. The votes of Minnesota and 
Nebraska for Hayes and Wheeler, and of Mississippi and Missouri 
for Tilden and Hendricks, were counted without objection. 
The vote of one elector in Nevada was objected to upon the 
ground that he had not been duly appointed, but the objection 
was overruled in both Houses. 

The count then proceeded, and the votes of New Hampshire 
and Ohio for Hayes and Wheeler, and of New Jersey, New York 
and North Carolina for Tilden and Hendricks, were counted 
without objection. 

When the State of Oregon was reached, two certificates were 
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presented, Certificate No. 1, signed by W. H. Odell, J. W. Watts 
and John C. Cartwright (Hayes electors), showing that the 
Governor and Secretary of State had refused to deliver to them 
certified lists of the electors; that they had been delivered to 
E. A. Cronin, one of the Tilden electors, and that they had pro- 
cured from the Secretary of State certified copies of the abstract 
of the vote of the State of Oregon, showing that W. H. Odell 
and J. W . Watts had each received 15,206 votes and that J. C. 
Cartwright had received 15,204 and that E. A. Cronin, one of 
the Tilden electors, received 14,157 votes. It also showed that 
on a day fixed by the electors for a meeting of the electors the 
resignation of J. W. Watts as one of the electors was presented 
and accepted. Whereupon he was immediately, by the other 
two electors, chosen to fill the vacancy created by his own 
resignation. 

After they had thus organized they proceeded to cast the 
three votes of the State for Hayes and Wheeler. Certificate 
No. 2 was signed by the Governor and attest<?d by the Secretary 
of State. It certified that W. H. Odell, John C. Cartwright 
and E. A. Cronin having received the highest number of votes 
cast for persons eligible under the Constitution of the United 
States to be appointed electors for President and Vice-President, 
are hereby declared duly elected electors, as aforesaid, for the 
State of Oregon. Accompanying the Governor's certificate was 
a paper signed by E. A. Cronin, J. N. T. Miller and John Parker, 
certifying that on the 6th day of December, 1876, E. A. Cronin 
Jno. C. Cartwright and W. H. Odell, duly appointed electors, 
as appears by the Governor's certificate, convened at the seat 
of government for the purpose of discharging their duties as such 
electors; that thereupon John C. Cartwright and W. H. Odell 
refused to act as such electors; that upon said refusal J. N. T. 
Miller and John Parker were duly appointed electors to fill 
the vacancies caused by such refusal; and thereupon said elec- 
tors, E. A. Cronin, J. N. T. Miller and John Parker, proceeded 
to vote by ballot for President and Vice-President; that upon 
the ballot so taken Rutherford B. Hayes received two votes and 
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Samuel J. Tilden one vote for President, and that William A. 
Wheeler received two votes for Vice-President and Thomas A. 
Hendricks received one vote. It will be observed that the 
Governor issued a certificate to the persons whom he deemed 
to be eligible to appointment as electors. He did not consider 
J. W. Watts to be eligible, because he was in the month of Feb- 
ruary, 1873, appointed postmaster at Lafayette, in the State 
of Oregon, and was duly commissioned and qualified as such 
postmaster, that being an oflSce of trust under the laws of the 
United States, and continued to act as such postmaJster until 
after the 13th day of November, 1876, and was acting as such 
on the 7th day of November, 1876, when the Presidential electors 
were appointed. When Odell and Cartwright refused to recog- 
nize Cronin as an elector, and to act with him, he formally de- 
clared that there were two vacancies, and proceeded to fill them 
by the appointment of Miller and Parker. This incident created 
considerable merriment in Washington during the meeting of 
Congress. 

One gentleman facetiously remarked, "Cronin is like Mel- 
chizedeck. King of Salem, without beginning of days or ending 
of years. He organised all by himself, he transacted the business 
all by himself, and then adopted a resolution of thanks to him- 
self for the able and impartial manner in which he had presided." 

After objections had been presented in writing to each certi- 
ficate, Senator Kelly, of Oregon, and Representative Jenks, of 
Pennsylvania, appeared before the Commission to represent the 
objectors to Certificate No. 1, and Senator Mitchell, of Oregon, 
and Representative Lawrence, of Ohio, appeared to represent 
the objectors to Certificate No. 2. The following counsel also 
appeared: Richard T. Merrick, George Hoadley, Ashbell Green 
and Alexander Porter Moore in opposition to Certificate No. 1, 
and Wm. M. Evarts, E. W. Stoughton, Stanley Matthews and 
Sanmel Shellabarger in opposition to Certificate No. 2. Messrs. 
Hoadley and Merrick on one side, and Matthews and Evarts on 
the other, submitted elaborate arguments, after which the Com- 
mission decided by the usual vote of eight to seven that W. H. 
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Odell, John. C. Cartwright and J. W. Watts, the persons named 
as electors in Certificate No. 1, were the lawful electors of the 
State of Oregon, and that their votes are the votes provided for 
by the Constitution, and should be counted. 

In the Senate on February 24th it was resolved by a vote 
of forty-one to twenty-four that the decision of the Commission 
upon the electoral vote of the State of Oregon stand as the 
judgment of the Senate, the objections thereto to the contrary 
notwithstanding. 

The House of Representatives resolved on the same day, by 
a vote of one hundred and fifty-one to one hundred and six, 
that the vote purporting to be the electoral vote for President and 
Vice-President which was given by one J. W. Watts, claiming 
to be an elector for the State of Oregon, be not coimted. At a 
joint meeting the presiding officer announced that the two 
Houses not concurring otherwise, the decision of the Commission 
will stand imreversed, and accordingly the tellers announced 
the three votes of Oregon for Hayes and W^heeler. 

An objection was made to the certificate from the State of 
Pennsylvania upon the ground that Henry A. Boggs, one of 
the electors, was not duly appointed according to law. In the 
Senate a motion was adopted without division that the vote 
should be counted, and in the House of Representatives it was 
resolved by a vote of one hundred and thirty-five to one hun- 
dred and nineteen that the vote should not be counted. In a 
joint meeting the presiding officer announced that the two Houses 
not concurring in an affirmative vote to reject, the vote of Penn- 
sylvania would be coimted, and accordingly the tellers announced 
that Pennsylvania cast twenty-nine votes for Hayes and Wheeler 

Objection having been made to the counting of the vote of the 
State of Rhode Island upon the ground that William S. Slater 
was not duly appointed according to law, the objection was over- 
ruled by the two Houses acting separately, and in a joint meeting 
the four votes of Rhode Island were counted for Hayes and 
Wheeler. 
22 
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On the 26th of February, Allen G. Thurman, having tendered 
his resignation as a member of the Commission, on account of 
physical disability, the Senate elected Mr. Francis Keman, 
Senator from the State of New York, as a member of the Commis- 
sion, to fill the place so made vacant. 

When the State of South Carolina was called, two certifi- 
cates were presented. Certificate No. 1 was signed by the 
Governor and Secretary of State, certifying that the Hayes 
electors had been duly chosen, and Certificate No. 2 was signed 
by the Tilden electors, certifying that they had been duly ap- 
pointed, as will appear by a proper examination of the regular 
returns of the managers of the election for the different precincts 
made to their respective Boards of County Canvassers, which 
do not sustain and are therefore opposed to the statement 
of votes given for electors in the several counties forwarded 
and certified to the State Board of Canvassers by the managers 
of election or Boards of Canvassers in such coimties. Certifi- 
cate No. 1 was objected to on the following grounds among 
others: 

First. Because no legal election was held in the State of 
South Carolina for Presidential electors, the General Assembly 
of that State not having provided for the registration of the 
voters. 

Secondly. Because there was not existing in the State of 
South Carolina on the first day of January, 1876, nor at any 
time thereafter up to and including the 10th day of December, 
1876, a republican form of government such as is guaranteed 
by the Constitution to every State in the Union. 

Third. Because the Federal government, prior to and during 
the election on the 7th day of November, 1876, without author- 
ity of law, stationed in various parts of said State, at or near the 
polling places, detachments of the army of the United States, 
by whose presence the full exercise of the right of suffrage was 
prevented, and by reason thereof no legal or fair election was 
or could be held. 

Fourth. Because at several polling places there were stationed 
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deputy marshals of the United States, over one thousand in 
number, who so interfered with the full and free exercise of the 
right of suffrage that a fair election could not be and was not 
held. 

Certificate No. 2 was objected to chiefly upon the ground 
that the said papers have not annexed to them a certificate of 
the Governor, as required to be made and annexed by sections 
136 and 138 of the Revised Statutes of the United States. 

Representatives Hurd, of Ohio, and Cochrane, of Pennsyl- 
vania, appeared on behalf of the objectors to Certificate No. 1. 
Senator Christiancy, of Michigan, and Representative Lawrence, 
of Ohio, appeared on behalf of the objectors to Certificate No. 2. 
Mr. Montgomery Blair and Judge Black made argument as 
counsel for the objectors to Certificate No. 1, no counsel appear- 
ing on the other side. The address of Judge Black before the Com- 
mission attracted imiversal attention. It was regarded by all 
who heard it as a most remarkable specimen of fierce denun- 
ciation, biting sarcasm and withering invective. After the 
argument had been closed the Commission decided, by the usual 
vote of eight to seven, that the Hayes electors were duly ap- 
pointed and were the lawful electors of the Stat« of South 
Carolina. 

On Wednesday, February 28th, the Senate resolved, by a vote 
of thirty-nine to twenty-two, that the decision of the Commission 
on the vote of South Carolina stand as the judgment of the 
Senate. The House of Representatives resolved that the objec- 
tions to the decision of the Commission upon the electoral vote 
of South Carolina be sustained, and that said vote be not 
counted. Whereupon the tellers announced the seven votes 
of that State for Hayes and Wheeler. 

The count then proceeded, and the votes of Tennessee and 
Texas were counted, without objection, for Tilden and Hen- 
dricks. 

After the objections to the vote of Henry R. Sollace, an elector 
of the State of Vermont, had been overruled by the Senate 
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and sustained by the House, the five votes of that State were 
counted for Hayes and Wheeler. 

When Virginia and West Virginia were called, the eleven 
votes of the former and five votes of the latter were counted 
for Tilden and Hendricks. 

The certificate of the State of Wisconsin was next opened, 
and objection was made that Daniel L. Down, one of the electors 
for the State, was constitutionally ineUgible because he held 
the office of pension surgeon and of examining surgeon under 
the laws of the United States on the day of the presidential 
election and on the day he assumed to cast his vote as elector 
for the State of W^isconsin. This objection having been over- 
ruled in the Senate and sustained in the House, the ten votes 
of Wisconsin were coimted for Hayes and Wheeler. 

This concluded the count of the thirty-eight States, and the 
presiding officer, at four o'clock on Friday morning, March 2nd, 
annoimced that Rutherford B. Hayes and William A. Wheeler 
had received 185 votes, and that Samuel J. Tilden and Thomas 
J. Hendricks had received 184 votes. Whereupon he declared 
that Rutherford B. Hayes and William A. Wheeler had been 
duly elected President and Vice-President of the United States 
for four years, commencing the 4th day of March, 1877. 

The counting of the electoral vote being completed and the 
result declared, the joint meeting of the two Houses was dis- 
solved, and the Senate retired to its chamber. After the retire- 
ment of the Senate, Joseph C. S. Blackburn spoke in the House 
of Representatives. In his exordium he said: 

"Mr. Speaker, — The end has come. There is no longer a 
margin for argument, and manhood spurns the plea of mercy. 
And yet there is a fitness in the hour that should not pass un- 
heeded. To-day is Friday. Upon that day the Saviour of the 
world suffered crucifixion between two thieves. On this Friday 
constitutional government, justice, honesty, fair dealing, man- 
hood and decency suffered crucifixion amid a number of thieves." 

For several days preceding the declaration of the final result 
of the count, and as the 4th of March approached, there were 
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scenes of disorder, excitement, uproar and confusion in the 
House of Representatives, such as had never been witnessed 
before. The decision of the Commission was a bitter disappoint- 
ment to the Democratic members, and some of them determined 
by fiUbustering to prevent the further execution of the count. 
They interposed dilatory motions. They fiercely denounced 
the Speaker for refusing to entertain them. They rushed up 
and down through the Hall, shaking their fists at those who 
opposed them. They shouted and raved and stormed like mad- 
men. But a large portion of the Democratic members, especially 
those from the South, declined to become parties to the revolu- 
tionary scheme. And a real man was at the helm to guide the 
ship of state through the stormy waters, while the thunders 
rolled, the lightnings flashed, and the wild winds blew. Samuel 
J. Randall, the Speaker, rose to the great emergency and proved 
himself to be fully equal to the occasion. It was evident that 
the man and the hour had met. Unawed by threats, immoved 
by denunciations, cool and determined, with his strong features 
firmly set, he performed his duty with a lofty courage and an 
indomitable will that have never been surpassed, not even by 
himself, when, as leader of the Democratic minority in the 
Forty-third Congress, he stood at his desk for seventy-two 
hours, without rest or sleep, hurled back the assaults made by 
the champions of the Force Bill, and by his parliamentary skill 
and extraordinary powers of endurance secured the defeat of 
that wicked attempt to impose upon the people of the South 
an iniquitous measure, which would have destroyed their liber- 
ties and subjected them to the rule of the bayonet. 

In reviewing the proceedings of the Electoral Commission 
the impartial student cannot fail to note with pain and morti- 
fication the lamentable fact that upon the vital questions sub- 
mitted to them for decision they decided upon strictly party 
lines, eight Republicans voting one way and seven Democrats 
voting the other. 

Why was this? When we voted to create the Electoral Com- 
mission, we supposed, as we had a right to suppose, that in such 
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an hour of public peril, in the supreme moment of our destiny 
as a people, five Senators, five Representatives, and five Judges, 
belonging to the most august tribunal upon earth, could be 
found who would be capable of rising superior to all considera- 
tions of party, and deciding the great questions submitted to 
them like patriots and men, according to the Constitution and 
laws, in the fear of God, and in the spirit of the oath they were 
required to take. Far be it from me to impugn the motives 
of the honorable commissioners. Poor human nature is very 
weak, and it is charitable to presume that if they were influenced 
in their judgment by any party bias or prejudice, they were not 
conscious of it at the time. 

But still the humiliating fact remains that upon every vital 
projxDsition they stood eight Republicans and seven Democrats. 

Mr. Justice Strong frankly admitted, in a letter addressed to 
Hon. George W. Jones, of Tennessee, bearing date February 
26, 1877, that he feared a great wrong had been done in the 
Louisiana case. Mr. Justice Bradley, said that he had serious 
doubts in the Florida case, and that he had written and re- 
written several different opinions. 

In each case, they had based their decisions upon the ground 
that evidence aliunde the Governor's certificate could not be 
admitted by the Conmiission, which exercised such powers only 
as the two Houses of Congress possessed, and that the acts of 
a sovereign State, expressed through its regularly constituted 
authorities having jurisdiction of the matter, could not be 
inquired into by Congress. 

But it is worthy of note that one of the Republicans members 
of the Commission has attempted to explain the glaring incon- 
sistencies of their different rulings. In the Florida case they 
decided it was not competent to give any evidence aliunde the 
papers opened by the President of the Senate in the presence 
of the two Houses, to show that other persons than those regu- 
larly certified by the Governor had been appointed electors, or 
by counter-proof to show that they had not, and then they pro- 
ceeded to say, as to the objection made to eligibility of Hum- 
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phreys, "The Commission is of opinion that, without reference 
to the question of the effect of the vote, and the ineUgibiUty 
of the elector, the evidence does not show that he held the office 
of Shipping Commissioner on the day the electors were ap- 
pointed." In the first place, they decided that it would not 
be competent to go into evidence aliunde the papers opened 
by the President of the Senate in the presence of the two Houses, 
and, in the second place, they admitted, they did go into evi- 
dence aliunde to prove that Humphreys was not ineligible. 

In the Louisiana ca^ they decided it was not competent to 
prove that any of such persons so appointed ekctors aforesaid 
held an office of trust or profit under the United States at the 
time when they were appointed, or that they were ineligible 
under the laws of the State, or any other matter offered to be 
proved aliujide the said certificates and papers. In other words, 
they decided that it made no difference whether the elector 
was rendered ineligible by the Constitution of the United States, 
or the State of Louisiana, his vote must be counted. This 
decision was made notwithstanding section two, article two> 
of the Federal Constitution, which provides in express terms, 
that "no person holding an office of trust or profit under the 
L^nited States shall be appointed an elector." And the Consti- 
tution of Louisiana provides, that " no person shall at the same 
time hold more than one office." Two of the Louisiana electors 
held offices of trust and profit under the United States, and four 
of them were also officers of the State. 

In this connection it may be stated that during the count 
of the electoral vote in 1837 the question of the eligibility of 
electors was considered by a Senate Committee, composed of 
Henry Clay, Silas Wright and Felix Grundy, who reported that : 

"The conmiittee are of opinion that the second section of 
the second article of the Constitution, which declares that no 
Senator or Representative, or person holding an office of trust 
or profit, under the United States, shall be appointed an elector, 
ought to be carried in its whole spirit into rigid execution. * * 
This provision of the Constitution, it is believed, excludes and 



Digitized 



by Google 



344 THE ELECTORAL COMMISSION OF 1877 

disqualifies deputy postmasters from appointment as electors, 
and the disqualification relates to the time of appointment, 
and that the resignation of the office of deputy postmaster, 
after his appointment as elector, would not entitle him to vote 
as elector under the Constitution." 

In the Oregon case the Commission reversed their former 
technical ruling. In the Florida and Louisiana cases they held 
that the persons regularly certified to by the Governor of the 
State, and according to the determination of their appointment 
by the returning officers, were the legal electors. They also 
held evidence aliunde the certification not competent. Under 
the laws of Oregon the Governor and the Secretary of State 
were the returning board. They certified that Odell, Cart- 
wright and Cronin had been duly appointed electors, and yet 
the Commission went behind these certificates and received 
evidence showing that Watts had been duly appointed elector 
instead of Cronin. If they had adhered to the same ruling 
made in the Florida and Louisiana cases they would have been 
compelled to count one vote in the State of Oregon for Tilden 
and Hendricks, which would have given 185 votes, a majority 
of all the votes cast. But such a decision would have been 
altogether technical, and not in accordance with the very right 
of the case, inasmuch as the certified abstract of votes clearly 
showed that the State of Oregon had voted for the Hayes elec- 
tors by a decisive majority. 

The fundamental error of the Commission, in my humble opin- 
ion, was in refusing the offer of proof made by the counsel of the 
Tilden electors in the cases of Florida, Louisiana and South 
Carolina. In the case of Florida they offered to prove that 
the certificates of the returning Board were in violation of the 
State law, that every department of the State government had 
declared them illegal, null and void, and that the people of 
Florida had, in the mode prescribed by law, appointed Tilden 
electors by a decisive majority. In the case of Louisiana they 
offered to prove that a fraudulent conspiracy had been entered 
into to count the vote for the Hayes electors, that the certifi- 
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cate had been procured by bribery and forgery, that many 
thousands of votes for the Tilden electors had been illegally 
rejected by the Returning Board, that they had offered to sell 
the vote of the State, and that the Tilden electors had been 
appointed in the mode prescribed by law by at least eight thou- 
sand majority. In the case of South. Carolina they offered to 
prove that there had been no registration of the voters; that 
at least three thousand illegal votes had been cast for the Hayes 
electors; that in the October preceding the election large numbers 
of United States soldiers had been sent into the State for the 
purpose of intimidating and overawing the voters; that said 
soldiers were stationed at and near the polls on election day; 
that their presence before and on the day of election interfered 
with the expression of the popular will and prevented a fair 
election ; that deputy marshals were also stationed at the polls 
to prevent persons desiring to do so from voting the Democratic 
ticket; and that by reason of the lawlessness that existed in 
the county of Charleston alone; the Republican electors secured 
a majority of about seven thousand votes. 

Notwithstanding the Democratic members of the Forty- 
fourth Congress have been severely criticized for voting to 
create the Electoral Commission, I have no hesitation in ex- 
pressing the opinion that with the lights before them, and under 
the circumstances by which they were surrounded, they acted 
wisely and patriotically. 

A large majority of the Republican members of the two 
Houses of Congress, under the leadership of Senator Morton, 
asserted and maintained the doctrine that for the purpose of 
counting the electoral vote the President of the Senate was 
clothed with judicial functions, and that he alone had power 
under the Constitution to declare the result. 

Mr. Ferry, President pro tempore of the Senate, coincided in 
that view. It was well kno\\Ti that President Grant intended, 
with the aid of miUtary force, if necessary, to induct into office 
as his successor the person declared by the President of the 
Senate to have been duly elected. 
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And again, when the bill creating the Electoral Commission 
was passed, it was generally understood that Mr. Justice 
Davis, of Illinois, would be selected as the fifth judge. The 
passage of the bill was vigorously opposed by some of the 
Republican leaders upon that ground. If he had been selected 
there would have been two Republican judges on the commission, 
Messrs. Miller and Strong; two Democratic judges, Messrs. 
Clifford and Field, and one independent in politics, Mr. Justice 
Davis. I'nfortunately, however, about the time of the passage 
of the Electoral Bill the Illinois Legislature elected Judge 
Davis to the United States Senate, and for that reason he 
declined to serve as a member of the Commission, and Mr. 
Justice Bradley was selected. 

The result of the electoral count was a grievous disappoint- 
ment to the Democratic Representatives in Congress, because 
they fully believed that the Democratic candidates had been 
fairly elected by the. American people, but, with some excep- 
tions, they resolved unhesitatingly that it was the dictate of 
.wisdom, of policy, of manhood, of patriotism, and of honor, to 
stand by the compact into which they had deliberately entered, 
and to execute in good faith the law which was in a great part 
the creation of their own hands. The Electoral Bill was passed 
by Democratic votes. It was accepted by the country, not 
only as a peace measure, but as a Democratic measure. I 
submit that it would have been unfair, unjust, unwise, unmanly 
and unpatriotic to refuse to accord to the Republicans what 
as a party we would have unanimously demanded if the decision 
had been favorable to us and adverse to them. Besides, there 
was nothing whatever to be gained by resistance. The Demo- 
crats were absolutely powerless to make a successful fight. 
The Republicans had under their control the army, the navy 
and the treasury of the United States. The Democrats had no 
army, no navy, no commissariat, no treasury. In the event 
of a collision they would have been compelled to rely mainly 
upon volunteers froni the South, that portion of the country 
which had not yet recovered from the ruinous and devastating 
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effects of the war between the States, the greatest civil war 
known in the history of mankind. 

And again, we were given to understand by those who were 
nearest to Mr. Tilden that he was unalterably opposed to the 
employment of force. Mr. Abram S. Hewitt, the Chairman of 
the National Democratic Committee, and the recognized spokes- 
man of the Democratic candidate, declared in the Democratic 
conference that Mr. Tilden would relinquish his claim to the 
presidency before he would consent that one drop of blood 
should be shed in support of that claim. Some people attribute 
his position in the great crisis to infirmity of health and natural 
timidity of disposition, but I prefer to believe that he was 
actuated by high and patriotic motives, and that he was willing 
to put away ambition to save his country from the horrors of 
revolution. 

But although we lost the presidency, all was not lost. Before 
the completion of the count an important conference was held 
between Messrs. Charles Foster and Stanley Matthews, of Ohio, 
two prominent Republican leaders,' and John B. Gordon, of 
Georgia, and John Young Brown of Kentucky, two prominent 
Democratic leaders. In that conference Messrs. Foster and 
Matthews gave written assurances, from their knowledge of 
the views of Mr. Hayes, that he would adopt such a line of policy 
as would give to the people of Louisiana and South Carolina 
the right to control their own affairs in their own way. While 
it cannot be said that a bargain was made, there was a tacit 
understanding as binding between gentlemen as a written 
compact. The Southern Representatives as a general rule 
observed it by refusing to obstruct the further execution of the 
count, and Mr. Hayes, a gentleman of some excellent traits, 
observed it by withdrawing the Federal troops, and by recog- 
nizing the Democratic governments of Louisiana and South 
Carolina, thus restoring to the proud-spirited but imarmed 
and defenceless people of those two Commonwealths the bless- 
ings of home rule and honest administration. 

In any other country such a question as that decided by the 



Digitized 



by Google 



348 THE ELECTORAL COMMISSION OF 1877 

Electoral Commission would have been submitted to the arbi- 
trament of the sword. Whatever may be thought of the right- 
eousness of that decision, it is a matter of sincere congratulation 
that the American people were willing to abide by it because 
it had been rendered in accordance with the law, which under 
our system is universally recognized as the supreme power in 
the land. 

Before closing it may be a matter of interest to refer to an 
incident connected with the formation of the Electoral Com- 
mission. It having been intimated to the Virginia delegation 
in Congress by members of the Democratic caucus that our 
State might be honored with a place on the Commission, pro- 
vided we could agree on a candidate to be presented, we were 
unable to decide between Eppa Hunton and John Randolph 
Tucker. Whereupon it was determined that the matter should 
be determined by lot. Benjamin H. Hill, of Georgia, one of 
the most brilliant orators and statesman whom it has ever been 
my go.od fortune to meet, held the straws, and Hunton was the 
winner. Mr. Tucker rendered valuable and conspicuous service 
as one of the Representatives of the Tilden electors before the 
Conamission, and fully sustained his great reputation as a learned 
lawyer and eloquent advocate. General Hunton, as a member 
of the Commission, dignified and adorned the high station by 
his admirable judicial temper, and delivered opinions in the 
Florida, Louisiana, Oregon, and South Carolina cases which 
will long stand as monuments to his wisdom, learning and 
patriotism. 

It will thus be seen that in this as in every great crisis of the 
country's history the sons of the Old Dominion proved them- 
selves, in every respect worthy of her hereditary renown and 
her pristine glory. 
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The Torrens System of Land 
Registration. 



REPORT OF SPECIAL COMMITTEE. 



To The Virginia State Bar Association: 

The Special Committee appointed by Resolution of August 6th, 
1902, to draft a bill for the establishment of the Torrens System of 
Land Registration in Virginia, report that it was impossible to 
finish this work prior to December 1st, 1902, the date set by said 
Resolution for the printing and distribution of such a bill among 
the members of this Association. The Chairman of this Committee, 
after studying the leading acts of other countries and making a 
preliminary sketch for Virginia, concluded it would be \vise for 
him to go to Boston in order to confer with the judges of the 
Court of Land Registration and observe the practical operation 
of the Massachusetts Act. The bill herewith, drawn in the light 
of this study, conference and observation, was not completed 
until about the middle of January, 1903, when it was submitted 
to each member of this Committee. On February 13, 1903, it 
was introduced into the Senate by Hon. William B. Mcllwaine, 
referred to the Senate Committee on Courts of Justice, and 
printed as Senate Bill No. 225. On April 3, 1903, it was also 
introduced into the House of Delegates by Hon. Blackburn 
Smith, referred to the House Committee on Courts of Justice, 
and by special order subsequently printed as House Bill No. — . 
Hon. D. H. Leake, who had previously introduced a copy of the 
Massachusetts Act into the House on December 1, 1902, agreed 
to accept this bill as a substitute therefor, and co-operated with 
Mr. Smith in pressing the matter before the House. But both 
branches of the General Assembly were so overwhelmed with 
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other business it was found impossible to secure any action by 
either body before adjournment. The measure attracted much 
attention and favorable comment among members of the Legis- 
lature and also in the public press throughout the State, and the 
general impression is that some act will certainly be passed next 
November. 

In the meantime, as it is highly important that Virginia should 
have the best act that can be drawn, the said bill is respectfully 
submitted for the consideration and critcism of the members of 
this Association. 

Eugene C. Massie, 

Frank W. Christian, 

W. M. LiLE, 

Thos. C. Elder. 
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A BILL 

To proiyide for the settlement, registration^ transfer and assurance 
of titles to land, and to establish the court of land registration, inth 
jurisdiction throughout the Commonwealth . 



Whereas, section one hundred of the Constitution of Virginia 
provides that the General Assembly shall have power to establish 
such court or courts of land registration as it may deem proper 
for the administration of any law it may adopt for the purpose 
of the settlement, registration, transfer or assurance of titles to 
land in the State or any part thereof; and 

Whereas, it is now desired to enact a law for said purpose and 
deemed proper to establish a court of land registration for the 
administration thereof — 

I. Definitions. — Be it enacted by the General Assembly of 
Virginia, That this act may be cited as the act of land registration, 
and, when used herein, the words ** voluntary transaction'' shall 
be construed to embrace and mean all devises, all contractual, 
or other acts or dealings, by any registered owner of any estate 
or interest in land with reference to such estate or interest, and 
any statutory right or exemption claimed therein; the words *4n- 
voluntary transaction'' shall be construed to embrace and mean 
transmission of registered land, or any interest therein by descent, 
the rights of curtesy and dower, any and all equitable rights and 
claims, and judicial proceedings or statutory liens or charges, 
the exercise of the right of eminent domain, and the lien of delin- 
([uent taxes and levies, affecting registered land, or any interest 
therein; the phrase ** writing, instrument, or record," shall be 
construed to embrace all transactions, whether voluntary or 
involuntary, as herein defined; the words "proper assistant record- 
er" shall be construed to mean the assistant recorder of the 
county or corporation in which the land lies; the word "decree" 
shall be construed to embrace and mean judgment, order, or 
decree; the word "appeal" shall be construed to embrace and 
23 
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mean writ of error, supersedeas, or appeal; and except where 
the context requires a different construction the word "court" 
shall mean the court of land registration. 

2. Court of land registration. — A court of record is hereby estab- 
lished, to be called the court of land registration, which shall be 
held by a judge, who shall be chosen by the joint vote of the two 
houses of the General Assembly for a term of eight years, and 
possess the same qualifications as judges of the supreme court of 
appeals. 

3. Jurisdiction of the court. — Said court shall have exclusive, 
original, and general jurisdiction throughout the Commonwealth 
of all petitions and proceedings for the registration of title to 
land, subject to the right of appeal hereinafter allowed, and shall 
have all the powers possessed by the circuit courts of the Com- 
monwealth, in law and in chancery, for the purpose of enforcing 
any of the provisions of this act. It shall always be open, except 
on Sundays and public holidays, and its process may be issued 
at any time, returnable as it may direct. The whole matter of 
law and fact in any case may be heard, either orally or in, writing, 
by the court and be determined, and decree may be rendered 
accordingly; but, on the motion of any person interested, the 
court shall direct an issue or issues to be tried by jury in the cir- 
cuit court of the county, or proper city court of the city, in which 
the land, or the greater part thereof, lies, and shall adopt the 
verdict of the jury when duly certified to it; but such circuit or 
city court shall have the same power over such verdict as in ordi- 
nary jury trials. The proceedings under any petition for the 
registration of land, and all proceedings in the court in relation to 
registered land, shall be proceedings in rem against the land, and 
the decrees of the court shall operate directly on the land, and 
vest and establish title thereto in accordance with the provisions 
of this act. And the court may, from time to time, make general 
rules and forms for procedure, subject to the provisions of this 
act and the general laws; but such rules and forms shall be ap- 
proved by the supreme court of appeals before taking effect. 

4. Appeals. — An appeal may be taken within ninety days, and 
not afterwards, from any decree of the court, under the same 
circumstances, in the same manner and on the same conditions 
as if such decree had been rendered by a circuit court, except that 
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the evidence shall always be considered by the appellate court 
as if on an appeal in chancery. 

5« Court to be held in Richmond and elsewhere when necessary. — 
The court shall be held in the city of Richmond, but may be held 
from time to time at such other places in the State as the public 
convenience may require. A suitable court room and offices in 
the city of Richmond for the judge and the recorder of the court 
shall be provided and furnished, under order of the governor, 
and cared for by the superintendent of public buildings; and all 
necessary books and such printed blanks and stationery for the 
use of the recorder and of the court as may be ordered by the 
court shall be furnished by the superintendent of public printing. 
All such expenses of the court shall be paid for in the same manner 
as like expenses of the supreme court of appeals. But it shall 
be the duty of the supervisors of each county and the council of 
each city in which the office of an assistant recorder may be 
located to provide appropriate cases and other furniture for the 
safe and convenient keeping of all the books, documents and 
papers in the custody of such assistant recorder, and also an offi- 
cial seal,' and all necessary books and such printed blanks and 
stationery for use in registration in such county or corporation 
as may be ordered by the court. When necessary to adjourn to 
any county or other corporation, the court may be held in the 
court-house thereof, whenever the same is not in the use of the 
circuit or corporation judge for court purposes. 

6. Court may be held by circuit or city judge. — If in any case 
the judge of the court have any personal interest in the property 
involved, or be connected by blood or marriage with any one so 
interested, or be so situated as, in his opinion, to make it improper 
for him to try it, on his own motion, or the motion of any one 
interested, the case may be heard and determined and decree 
be rendered by any circuit or city judge who may be designated 
by the governor to try the same. 

7. Recorder to be appointed by the court.— The court shall 
appoint a recorder, who shall be its clerk for a term of eight years, 
subject to removal by the court at any time. He shall do all 
things required of him by this act, under the direction of the 
court, and shall perform similar duties and be governed by the 
same general laws as clerks of circuit courts in so far as the same 
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may be applicable. His office shall be known as the land regis- 
tration office. 

8. Assistant recorders. — The county clerk and his deputies in 
each county, and the clerk of any corporation or city court in 
which deeds may be admitted to record, and his deputies, shall 
be assistant recorders, with authority and duty, under the direc- 
tion of the court, to issue process and to enter decrees of the court 
touching lands in their respective counties or corporations, to 
enter and issue certificates of title as provided herein, to affix 
the seal of the court to such certificates and their duplicates, and 
to make entries and memoranda and perform all acts of registra- 
tion affecting the title to such lands, and generally to perform 
such other acts and duties as the court may prescribe. They shall 
keep a separate account of all taxes, fines and other public moneys 
with which they may be chargeable under this act, and shall 
make a special return thereof in accordance with the general laws 
and the special provisions of this act. Their official designation 
under this act shall be assistant recorder for their respective 
counties or corporations, and they shall qualify and give bond 
in accordance with law for the faithful performance of their duties 
as such. 

9. Examiners of titles.— The court shall appoint, subject to 
removal at any time, two or more attorneys at law in each county 
or corporation to be examiners of titles, whose duty it shall be to 
search the records and investigate all facts stated in the petition 
or otherwise brought to their notice in any case referred to them. 
They shall have the powers of commissioners in chancery, and 
may hear the parties and their evidence, either orally or in writing, 
and shall make report thereof to the court in the form required 
by it, with a certificate of their examination of the title and opinion 
thereon. 

10. Salary of judge and recorder.— The judge of the court shall 
receive a salary of four thousand dollars, which, together with 
mileage for all necessary travel in the discharge of his judicial 
functions, shall be paid to him out of the State treasury in the 
same manner as the salary and mileage of the judges of the supreme 
court of appeals. The recorder of the court shall receive an 
annual salary of five hundred dollars, to be paid to him in the 
same manner as that of the clerks of the supreme court of appeals. 
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11. Petition for registration.— Suit for registration of title shall 
be begun by a petition to the court by the person or persons 
claiming, singly or collectively, to own, or to have power of ap- 
pointing or disposing of an estate in fee simple in any land, 
whether subject to liens or not. Infants and other persons under 
disability may sue by guardian, committee, or trustee, as the case 
may be, and corporations by an officer duly authorized by a vote 
of the directors. But the person in whose behalf the petition is 
made shall always be named as petitioner. 

12. Matter and form of petition.— The petition shall be signed 
and sworn to by each petitioner, shall contain a full description 
of the land, and any improvements thereon, and give the descrip- 
tion and valuation in its last assessment for taxation; shall show 
when, how, and from whom it was acquired, and whether or not 
it is occupied, and shall give an account of all known liens, inter- 
ests, and claims, adverse or otherwise, vested or contingent. Full 
names and addresses, if known, of all persons that may be inter- 
ested by marriage or otherwise,, including adjoining owners and 
occupants, shall be given. 

13. Petition to be filed, docketed, and indexed ; also to be re- 
corded as notice of lis pendens.— The petition shall be filed with 
the proper assistant recorder, and shall be forthwith docketed 
and indexed by him in a book to be known as the land registra- 
tion docket of his county or corporation. And such assistant 
recorder, as clerk of his county or corporation, shall also forthwith 
record and index in the proper deed-book of such county or corpo- 
ration a memorandum which shall be filed with the petition, such 
as is required by the Code for notice of lis pendens, and which 
shall have the full force and effect of such notice. 8aid peti- 
tion, together with any exhibits filed therewith, and a certifi- 
cate showing the record of the memorandum thereof as aforesaid, 
shall then be forwarded to the recorder, and shall be docketed and 
indexed by him in a book to be known as the general land registra- 
tion docket, in his office. A memorandum of all other pleadings 
and papers filed with said assistant recorder shall be entered upon 
his docket as aforesaid, and such pleadings and papers shall then 
be forwarded to the recorder, who shall likewise enter a memoran- 
dum of them upon his docket. And upon the entr>^ of a final 
decree in the cause all the papers therein shall be returned to the 
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proper assistant recorder and be safely kept by him in his office. 
Whenever any petition affects land lying partly in one county or 
corporation and partly in another, it shall be filed in each county 
or corporation, and all the requirements of this act shall be ob- 
served by each assistant recorder; but the cause shall be regarded 
and heard as a single suit, and the recorder shall finally return 
the papers to the assistant recorder of the county or corporation 
in which the greater part of the land lies. 

14. Order of publication in rem.— Upon the filing of a petition 
for the registration of any land, the court shall cause notice thereof 
to all persons named in the petition, and ^*to all whom it may 
concern," to be published, and to be posted in the county or cor- 
poration where the land, or the greater part thereof, lies, in the 
same manner and with the same effect as an order of publication 
in other proceedings in rerriy subject, however, to the limitations 
imposed by this act upon the right of any and all persons to have 
the case reheard or to take an appeal from the final decree of the 
court. 

15. Notice by registered mail and posting on the land.—If the 
petition involves the determination of any public rights or inter- 
ests, the court shall cause a copy of the order of publication to 
be sent by the recorder by registered mail to the proper attorney 
for the Commonwealth, and such copies shall be likewise mailed 
to every person named in the petition whose address is given or 
known. The court shall also cause an attested copy of said order 
to be posted in a conspicuous place by the proper sheriff on each 
parcel of land included in the petition, and may cause other or 
further notice to be given in such manner and to such persons as 
it may deem proper. Notice given under this and the preceding 
section shall be in lieu of personal service of process, and shall 
be conclusive and binding on all the world. 

16. Certificates of recorder, assistant recorder and sheriff con- 
clusive proof of service ; cause set for hearing and guardian ad 
litem appointed. — Certificates from the recorder, assistant re- 
corder and sheriff or their deputies, showing the due execution 
of said order of publication and the mailing and posting of copies 
thereof as required by the two preceding sections, shall be filed 
among the papers in the case and be conclusive proof of such 
service. And thereupon, after the expiration of at least fifteen 
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days from the execution of said order of publication as aforesaid, 
the cause shall be set down for hearing, and the court shall appoint 
some discreet and competent attorney at law of the county or 
corporation in which the land, or the greater part thereof, lies, 
as guardian ad litem for all persons under disability, not in being, 
unascertained, unknown, or out of the Commonwealth, who may 
have an interest in or claim against the land. 

17. Answers to petition at any time before final decree. — Any 
person having any interest in or claim against the land, whether 
named in the petition and order of publication or not, may appear 
and file an answer at any time before final decree. Such answer 
shall be personally signed and sworn to, unless the court, for good 
cause shown, otherwise direct. 

18. Cause referred to examiner of titles. — After the appoint- 
ment of the guardian ad litem the court shall refer the cause to 
one of the examiners of titles of the county or corporation in 
which the land, or the greater part thereof, lies, who shall with due 
expedition make a report thereon to the court. Said report shall 
lie for ten days in the office of the assistant recorder for said 
county or corporation for exceptions, and may then be considered 
by the court with reference to the rights of all persons appearing 
to have any interest in or claim against the land. 

19. Court may have land surveyed, set durable bounds and 
enter all necessary decrees. — While the cause is pending before 
the examiner of titles, or at any time before final decree, the court 
may require the land to be surveyed by the surveyor of the county 
or corporation in which it, or the greater part of it, lies; may 
order durable bounds to be set and a plat thereof to be filed among 
the papers of the suit, and may enter all necessary decrees for the 
establishment, declaration and protection of the right and title 
of all persons appearing to have any interest in or claim against 
the land. 

20. Petition may be withdrawn or dismissed. — Any petition 
may be withdrawn by the petitioner or his privies at any time 
before final decree, upon such terms as may be fixed by the court. 
And if in any case the court is of opinion that the petitioner's 
title is not and cannot be made proper for registration, the peti- 
tion may be dismissed without prejudice. 

21. Amendments to petition and other pleadings.— Amend- 



Digitized 



by Google 



360 SPECIAL REPORT 

ments to petitions or other pleadings, including joinder, substi- 
tution, or discontinuance of parties, and the omission of any 
portion or parcel of the land, may be ordered or allowed by the 
court at any time before final decree upon terms that may be just 
and reasonable, and the court may require facts to be stated in 
the petition in addition to those prescribed by this act. 

22. Land may be dealt with, pending registration, subject to 
decree of the court. — The land described in any petition may be 
dealt with before registration as if no such petition had been filed, 
but any instrument admitted to record under the general laws 
in relation to such land pending action on said petition shall also 
be docketed and indexed as required by section thirteen of this 
act, and any person who shall acquire any interest in or claim 
against any such land shall at once appear as a petitioner, or an- 
swer as a party defendant, in the proceedings for registration, and 
such interest or claim shall be subject to the decree of the court. 

23. Decree of registration is final, quiets titie and binds all the 
world, subject to appeal.— If the court, after final hearing, is of 
opinion that the petitioner has title proper for registration, a decree 
of confirmation and registration shall be entered upon proof by 
certificate from the proper officer or officers that all taxes and 
levies assessed on said lands and then due or delinquent have 
been paid in full. Every decree of registration shall bind the 
land and quiet the title thereto, except as herein otherwise pro- 
vided, and shall be forever binding and conclusive upon all per- 
sons, including the Commonwealth, whether mentioned by name 
in the order of publication or included under the general descrip- 
tion, ''to all whom it may concern." Such decree shall not be 
opened by reason of the absence, infancy, or other disability of 
any person affected thereby, nor by any proceeding at law or 
in equity for reversing judgments or decrees, except as herein 
especially provide<l. 

24. Form of decree and manner of registration ; the original 
certificate of title and transfer certificates. — Every decree of 
registration shall be made in convenient form for transcription 
upon the certificate of title hereinafter mentioned, giving the name 
and residence of the owner, and, except in the case of a corpora- 
tion, stating whether married or unmarried, and the name of the 
consort, if any; and if the owner is under disability, it shall state 
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the nature thereof, and if an infant, shall state his age. It shall 
give a description of the land as finally determined by the court 
and set forth the estate of the owner therein, and also describe 
in such manner as to show their relative priorities all particular 
estates, easements, liens, or other encumbrances or rights to which 
the land or the owner's estate is subject; and may contain any 
other matter determined in pursuance of the provisions of this 
act. Such decree shall take effect upon the land described therein 
as of the day, hour and minute it is filed for registration in the 
office of the proper assistant recorder, who shall forthwith make 
a memorandum thereof, and record and index the same in the 
proper deed-book in his office, and likewise mark the land *' regis- 
tered" upon the latest land-book in his office as clerk of the court 
of record for said county or corporation; and said memorandum 
shall also be entered and indexed by the assistant recorder on his 
land registration docket and in the entry book hereinafter directed 
to be kept by him. And thereupon said decree, or so much 
thereof as may be ordered by the court, shall be copied, signed 
and sealed with the seal of the court by said assistant recorder 
in- the book hereinafter directed to be kept by him, to be known 
as the register of titles, for his county or corporation; and when 
so copied, signed and sealed shall constitute the original certifi- 
cate of title. Subsequent certificates relating to the same land 
shall be in like form, but shall be designated ** transfer certificate 

No. (the number of the next previous certificate relating 

to the same land), original certificate registered (date, volume and 
page of registration).'* 

25. The entry book to be kept by assistant recorders. — Each 
assistant recorder shall keep an entry book in which he shall enter, 
in the order of their reception, a memorandum of any writing, 
instrument, or record filed with him for registration, and shall 
note in such book the year, month, day, hour and minute of such 
filing. p]very such' writing, instrument, or record shall be num- 
bered and endorsed with reference to the entry thereof and secure- 
ly kept in the office of the assistant recorder; and every such entry 
shall be numbered and indexed, and shall refer to the certificate 
of title hereinafter mentioned, upon which, as well as upon its 
duplicate or duplicates, a memorandum of such entry shall be 
made. 

24 
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26. The register of titles to be kept by assistant recorders. — 

Each assistant recorder shall also keep a register of titles book, 
in which he shall register and index, under the direction of the 
court, the original certificate of title and all subsequent certifi- 
cates of title, and all voluntary or involuntary transactions 
authorized to be registered under this act, noting thereon and 
also upon the duplicate certificate thereof, when originally issued 
or subsequently presented, the minute date of registration in each 
case in conformity with the date shown by the entry book. 

27. The certificate of title and owner's duplicate; beneficiary's 
duplicate and lessee's duplicate.— Every certificate of title entered 
in the register of titles as aforesaid, together with the memorials 
thereon, if any, shall be known as 'Hhe certificate of title," and 
an exact copy thereof shall be made, except that it shall be con- 
spicuously stamped or marked '* owner's duplicate,'' or ** bene- 
ficiary's duplicate," or 'lessee's duplicate," as the case may be, 
which shall be delivered to the owner, beneficiary, or lessee, or his 
attorney. 

28. Certificate of title to be numbered, and memorials thereon 
to be signed and sealed.— All the certificates of title to land in 
each county or corporation shall be numbered consecutively, and 
a separate folium, with appropriate spaces for subsequent memo- 
rials shall be devoted to each title in the register of titles for each 
county or corporation. Every memorial madje upon any certifi- 
cate of title or duplicate certificate under any provision of this 
act shall be signed by the assistant recorder and sealed with the 
seal of the court and minutely dated in conformity with the date 
shown by the entry book. 

29. Registration of transfers of the whole of any registered 
estate. — Whenever the whole of any registered estate is transferred 
the transaction shall be duly noted and registered in accordance 
with the provisions of this act; and thereupon the certificate of 
title and any duplicate certificate relating to such estate may be 
cancelled by the assistant recorder of each county or corporation 
in which the land, or any part thereof, lies, if desired by the 
registered owner, and a new certificate or certificates of title may 
be entered in the register of titles for any such county or corpora- 
tion, and a duplicate or duplicates thereof issued, as the case may 
require. 
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30. Registration of partial transfers, encumbrances, or leases. — 

But if only a portion of such estate is transferred, or in the case 
of an encumbrance or lease, the transaction shall be duly noted 
and registered as aforesaid, and, without cancelling the outstand- 
ing certificate of title and duplicates, a new certificate of title 
may be entered in the register of titles and a new owner's dupli- 
cate certificate may be issued for such portion of the estate, or a 
beneficiary's duplicate or lessee's duplicate may be issued, as the 
case may require. 

31. Memorials to be noted. — All registered encumbrances, 
rights, or adverse claims affecting the estate represented thereby 
shall continue to be noted upon every outstanding certificate 
of title and duplicate certificate until the same shall have been 
released or discharged. 

32. Registration of voluntary transactions.— In voluntary tran- 
sactions the duplicate certificate of title must be presented along 
with the writing or instrument filed for registration, and there- 
upon, and not otherwise, the assistant recorder shall be authorized 
to register the transaction, under the direction of the court, upon 
proof of payment of all delinquent taxes and levies, if any. 

33. Registration of involuntary transactions. — In involuntary 
transactions a certificate from the proper State, county, city, or 
court officer, or certified copy of the order, decree, or judgment 
of any court of competent jurisdiction, or satisfactory evidence 
of compliance with the statute in relation to such transaction 
when filed in the office of the proper assistant recorder, shall be 
authority for him to register the transaction under the direction 
of the court. 

34. Production of duplicate certificate required.— Whenever a 
duplicate certificate is not presented to the assistant recorder 
along with any writing instrument, or record filed for registration 
under this act, he shall forthwith send notice by registered mail 
to the owner of such duplicate requesting him forthwith to 
produce the same, in order that a memorial of the transaction 
may be made thereon, and such production may be required by 
suitable process of the court, if necessary. 

35. Petitions concerning registered land, and caveats and decrees 
thereon ; how notices may be served. — Any registerd owner of 
any estate or interest in land, or any person having any claim 
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against registered land arising since the same was registered, may 
petition the court for relief in any matter within its jurisdiction; 
and it shall be the duty of the proper assistant recorder, upon 
the request of any such person to register a memorial that such 
petition has been or will be filed, which memorial shall serve as a 
caveat and be notice to all persons. And whenever any assistant 
recorder is in doubt as to the proper registration to be made in any 
case, the question may be likewise submitted by petition. After 
notice to the parties interested the court shall hear the cause, and, 
with due regard to the provisions of this act, shall enter such 
decree as justice and equity may require, which shall be registered 
and take effect in like manner as the original decree for registra- 
tion. Notices in lieu of process under this act or otherwise in 
relation to registered land may be served upon any person by 
registered mail, and the post-office registry return receipt shall 
be conclusive evidence of such service, and shall be binding, 
whether such person resides within or without the Commonwealth : 
but the court may in any case order different or further service 
by publication once a week for four successive weeks in some 
convenient newspaper or otherwise, which shall be likewise bind- 
ing. 

36. Effect of registration of voluntary and involuntary trans- 
actions. — Every voluntary or involuntary transaction which, if 
recorded, filed, or entered in any clerk's office, would affect un- 
registered land, shall, if duly registered in the office of the proper 
assistant recorder, and not otherwise, be notice to all persons 
from the time of such registration, and operate in accordance 
with law and the provisions of this act u[K)n any registered land 
in the county or corporation of such assistant recorder to which 
it relates. 

37. Registration of trusts, conditions, limitations and other 
equitable interests and estates. — Whenever a writing, instrument, 
or record is filed for the purpose of transferring registered land 
in trust, or upon any equitable condition or limitation expressed 
therein, or for the purpose of creating or declaring a trust or other 
equitable interest in such land without transfer, the particulars 
of the trust, condition, limitation, or other equitable interest 
shall not be entered on the certificates, but it shall be sufficient 
to enter in the entry book and upon the certificates a memorial 



Digitized 



by Google 



THE TORRENS SYSTEM 365 

thereof by the terms "in trust" or "upon condition," or other 
apt words, and to refer by number to the writing, instrument, 
or record authorizing or creating the same. And if express power 
is given to sell, encumber, or deal with the land in any manner, 
such power shall be noted upon the certificates by the terms "with 
power to sell," or "with power to encumber," or by other apt 
words. 

38. Registration of the transfer of equitable interests. — No 
writing nor instrument for the purpose of transferring, encuinber- 
ing, or otherwise dealing with equitable interests in registered 
land shall be registered unless the power thereto enabling has 
been expressly conferred by, or has been reserved in, the writing 
or instrument creating such equitable interest, or has been de- 
clared to exist by the decree of some court of competent jurisdic- 
tion, which decree must also be registered. 

39. Registration of estates of decedents in name of personal 
representatives. — Lands and any estate or interest therein regis- 
tered under this act shall, upon the death of the owner, testate or 
intestate, go to his personal representatives in like manner as 
personal estate, and shall be subject to the same rules of admin- 
istration as personalty, except as otherwise provided in this act, 
and except that nothing herein contained shall alter or affect the 
course of ultimate descent under the statute of descents and 
distributions and the rights of dower and curtesy, nor shall alter 
nor affect the order in which real and personal assets respectively 
are now applicable in and towards the payment of funeral and 
testamentary expenses, debts or legacies, nor the liability of real 
estate to be charged with the payment of debts and legacies. 

40. Powers of personal representatives. — Subject to the powers, 
rights and duties of administration, the personal representatives 
of such deceased owner shall hold such real estate as trustees for 
the persons by law beneficially entitled thereto, but shall be 
entitled to no commissions thereon except in cases of necessary 
sales in due course of administration. And the heirs at law or 
beneficiaries aforesaid shall have the same power of requiring a 
transfer of such estate as if it were personal estate. 

41. Registration of delinquent taxes and levies ; duties of col- 
lectors of taxes. — It shall be the duty of the treasurer or other 
collector of taxies or levies of each county and corporation, not 
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later than the first day of July in each year, to file an exact memo- 
randum of the delinquency, if any, of any registered land for the 
non-payment of the taxes or levies thereon, including the penalty 
therefor, in the office of the proper assistant recorder for regis- 
tration. And if any such officer fail to perform said duty, he 
and his sureties shall be liable for the payment of said taxes and 
levies, with the i)enalty and interest thereon. 

42. Registration of ^ales for delinquent taxes or levies ; duties 
of officer making such sale ; duplicate certificate to be cancelled 
and new duplicate issued purchaser, subject to right of redemption. 
— Whenever any sale of registered land is made for delinquent 
taxes or levies it shall be the duty of the treasurer or other officer 
making such sale forthwith to file a memorandum thereof for 
registration in the oflice of the proper assistant recorder. And 
thereui)on the registered owner shall be required to produce his 
duplicate certificate for cancellation, and a new duplicate certifi- 
cate shall be issued in favor of the purchaser, and the land shall 
be transferred on the land books to the name of such purchaser, 
unless such delinquent charges and all penalties and interest 
thereon be paid in full within ninety days after the date of such 
sale. But a memorial shall be entered upon the certificate of 
title, and also upon any such new duplicate certificate, reserving 
the privilege of redemption in accordance with law. 

43. Registration of redemption, or final sale and new certificate 
of title to purchaser, if no redemption.— In case of any redemp- 
tion under the preceding section, a memorial of the fact shall be 
duly registered; and if a duplicate certificate has been issued to 
any [)urchaser the same shall be cancelled and a new duplicate 
shall be issued to the person who has redeemed. But if there be 
no redemption under said section in accordance with law, it shall 
be the duty of the treasurer, or other collector of taxes of the 
county or corporation in which the land lies, to sell the same, 
at public auction, for cash, having first given reasonable notice 
of the time and place of sale, and the proceeds of sale shall be 
applied first, to the payment of all taxes then due the State, and 
all levies then due the county or corporation, with interest, 
penalty and costs; second^ to the payment of all sums paid by any 
person who purchased at the former tax sale, with interest and the 
additional sum of five dollars; third, to the payment of a corn- 
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mission to the officer making the sale of five per centum on the 
first three hundred dollars and two per centum on the residue 
of the proceeds; fourth, to the satisfaction of any liens other than 
said taxes and levies registered against said land in the order 
of their priorities; fifth, and the surplus, if any, to the person in 
whose name the land was previously sold for taxes subject to 
redemption as provided by section forty-two, his heirs, personal 
representatives, or assigns. A memorial of the sale under this 
section shall be duly registered, and a new certificate shall be 
entered and a duplicate issued in favor of the purchaser, in whom 
title shall be thereby vested as registe ed owner in accordance 
with the provisions of this act. Nothing in this section shall be 
so construed as to affect, or divest, the title of a tenant in reversion 
or remainder to any real estate which has been returned delinquent 
and sold on account of the default of the tenant for life in paying 
the taxes or levies assessed thereon. 

44. Proceedings upon proof of loss or destruction of duplicate 
certificate. — Whenever a duplicate certificate of title is lost or de- 
stroyed, the owner, or his personal representatives, may petition 
the court for the issuance of a new duplicate. Notice of such 
petition shall be published once a week for four successive weeks, 
under the direction of the court, in some convenient newspaper, 
and upon satisfactory proof having been exhibited before it that 
said duplicate certificate has been lost or destroyed, the court 
may direct the issuance of a new duplicate certificate, which shall 
be appropriately designated and take the place of the original 
duplicate. 

45. Effect and meaning of a certificate of title. — Every regis- 
tered owner of any estate or interest in land brought under this 
act shall, except in cases of fraud to which he is a party, or in 
which he is a privy without valuable consideration paid in good 
faith, and except when any registration has been procured through 
forgery, hold the land free from any and all adverse claims, rights 
or encumbrances not noted on the certificate of title, except — 

First. Liens, claims, or rights arising or existing under the 
laws or Constitution of the United States which the statutes of 
this State can not require to appear of record under registry laws. 

Second. Taxes and levies assessed thereon, but not delin- 
quent. 
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Third. Any lease for a term not exceeding five years under 
which the land is actually occupied. 

46. Land to remain forever r^^istered. — The obtaining of a de- 
cree of registration and the entry of a certificate of title shall be 
construed as an agreement running with the land, and the same 
shall forever remain registered land, subject to the provisions of 
this act and all amendments thereof. 

47. No rights by adverse possession or prescription.— No title 
to nor right nor interest in registered land in derogation of that 
of the registered owner shall be acquired by prescription or adverse 
possession. 

48. Registration ; its effect and meaning, and necessity there- 
for. — Except as otherwise specially provided by this act, registered 
land and ownership therein shall be subject to the same rights, 
burdens and incidents as unregistered land, and may be dealt 
with by the owner, and shall be subject to the jurisdiction of the 
courts in the same manner as if it had not been registered. But 
registration shall be the only operative act to transfer or afifect 
the title to registered land, and shall date from the time the 
writing, instrument, or record to be registered is duly filed in the 
office of the proper assistant recorder. Subject to the provisions 
of section forty-five no voluntary nor involuntary transaction 
shall affect the title to registered land until registered in accord- 
ance with the provisions of this act. 

49. Conflicting claims between registered owners. — In case of 
conflicting claims between registered owners the right, title, or 
estate derived from or held under the older certificate of title 
shall prevail. 

50. Assurance fund. — Upon the original registration of any 
land under this act there shall be paid to the proper assistant 
recorder one-tenth of one per centum of the assessed value of 
such land as an assurance fund, which shall be subject to the 
trusts and conditions hereinafter declared for the uses and pur- 
poses of this act. 

51. Accounts of assistant recorders ; payments into State treas- 
ury upon trust. — All moneys received by the assistant recorders 
under the preceding section shall be kept in a separate account 
and be paid into the State treasury upon the special trust and 
condition that the same shall be set aside by the auditor of public 
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accounts in trust as a separate fund for the uses and purposes 
of this act, to be known as the "land registration assurance fund/' 
which said fund is hereby appropriated to the uses and purposes 
set forth in this act. 

52. Funds to be invested in State bonds upon trust. — Said 
moneys, in so far as the same may not be required to satisfy any 
judgment certified against the assurance fund under section fifty- 
five of this act, shall be invested by the treasurer of the Common- 
wealth in State bonds in trust for the uses and purposes set forth 
in this a'ct until said fund amounts to the sum of five hundred 
thousand dollars; but the income, or so much thereof as may be 
required therefor, may be applied towards the payment of the 
expenses of the administration of this act and the satisfaction of 
any such judgment. Whenever and so long as the face value of 
the bonds purchased as aforesaid equals said sum of five hundred 
thousand dollars, other moneys thereafter coming into said fund, 
together with any income not required for the purposes afore- 
said, shall be transferred from the land registration assurance 
fund to the civil contingent fund. 

53. Suits against the assurance fund.— Any person who had 
no actual notice of any registration imder this act by which he 
may be deprived of any estate or interest in land^ and who is 
without remedy hereunder, may within two years next after the 
time at which the right to bring such action shall have first accrued 
to him, or to some person through whom he claims, bring an action 
of assumpsit against the treasurer of the Commonwealth in the 
circuit court of the county or the proper court of the corporation 
in which the land, or the greater part thereof, lies, for the recovery 
out of the assurance fund of any damages to which he may be 
entitled by reason of any such deprivation. The assurance fund 
shall be defended in such action by the attorney for the Common- 
wealth of such county or corporation and by the attorney-general 
in case of appeal to the supreme court of appeals. The measure 
of damages in such action shall be the value of the property at the 
time the right to bring such action first accrued, and any judg- 
ment rendered therefor shall be paid as hereinafter provided. If 
any person entitled to bring such action be under the disability 
of infancy, insanity, imprisonment, or absence from the Common- 
wealth in the service of the Commonwealth or of the I'nited States, 
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at the time the right to bring such action first accrued, the same 
may be brought by him or his privies within two years after the 
removal of such disability. 

54. Defendants to suits against assurance fund. — If such action 
be brought to recover for loss or damage arising only through the 
legal operation of this act, then the treasurer of the Commonwealth 
shall be the sole defendant. But if such action be brought to 
recover for loss or damage arising on account of any registration 
made or procured through the fraud or wrongful act of any 
person not exercising a judicial function, then both the treasurer 
of the Commonwealth and such person or persons shall be made 
parties defendant. 

55. Judgments against the assurance fund.— If the judgment 
be rendered for the plaintiff in any such action, execution shall 
issue against the defendants if any other than the treasurer of 
the Commonwealth. And if such execution be returned unsatis- 
fied in whole or in part, or if there be no such defendants, then the 
clerk of the court in which the judgment was rendered shall 
certify to the auditor of public accounts the amount due on account 
thereof, and the same shall then be paid by said treasurer out of 
the assurance fund on warrant from said auditor under the special 
appropriation hereby made of said fund for that purpose. Any 
person other than the treasurer of the Commonwealth against 
whom any such judgment may have been rendered shall remain 
liable therefor, or for so much thereof as may be paid out of the 
assurance fund, and said treasurer may bring suit at any time to 
enforce the lien of such judgment against such person or his estate 
for the recovery of any amount, with interest, paid out of the 
assurance fund as aforesaid. 

56. When assurance fund not liable.— The assurance fund shall 
not, under any circumstances, be liable for any loss, damage, or 
deprivation occasioned by a breach of trust, whether express, 
implied, or constructive, on the part of the registered owner of 
any estate or interest in land. 

57. How judgments to be satisfied out of assurance fund. — 
If at any time the assurance fund be insufficient to satisfy any 
judgment certified against it as aforesaid, the unpaid amount shall 
bear interest and be paid in its order out of any moneys thereafter 
coming into said fund. 
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58. Fees of recorder and other officers of the court.— The fees 
payable under this act shall be as follows: 

(a) To the recorder. — For docketing and indexing the original 
petition and exhibits therewith and publishing and mailing the 
notice thereof, the actual cost of such publication and postage, 
and three dollars. For docketing any decree or other paper and 
forwarding same to assistant recorder, the postage required and 
fifty cents. 

(6) To assistant recorders. — For docketing, indexing, and filing 
any original petition and exhibits therewith, and indexing memo- 
randum thereof in deed-book, as notice of lis pendens, and for- 
warding same with certificate to the recorder, the postage re- 
quired and two dollars. For docketing, indexing and filing any 
other paper and forwarding same to recorder, the postage re- 
quired and fifty cents. For the entry of the original certificate 
of title and issuing one duplicate certificate and recording and 
indexing memorandum in proper deed-book, three dollars. For 
each additional duplicate, fifty cents. For the registration of any 
writing, instrument or record, or any memorial, including every 
act necessary therefor, one dollar. 

(c) To examiners of title. — For examining title and making report, 
to the court, one-tenth of one per centum of the value of the land, 
and postage, and ten dollars. For hearing evidence in contested 
cases and making report to the court, the same fee as that of a 
commissioner in chancery for like services. 

(d) For any service of the recorder or assistant recorders, or 
of any sheriff or surveyor not specially provided for herein, such 
fee as may be allowed by law for like services in other cases. 

59. Term of first judge.— This act shall take effect from its 
passage, and the term of the first judge elected hereunder shall 
commence on the first day of February, nineteen hundred and 
four. 
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APPENDIX No. I. 



THE TORRENS SYSTEM OF LAND 
REGISTRATION. 



Clear Titles, Resristers Titles, and Renders Transfers of 
Titles Certain, Quick and Cheap.— A Live Subject of Great 
Importance to Virginia. — Real Estate Made flarketable and 
Bankable Capital Increased. 



HISTORICAL 

1858. First adopted in South Australia. Adopted in Queensland in 1861. 
In Victoria and New South Wales in 1862. In Tasmania in 1863. In 
New Zealand and British Columbia in 1870. In West Australia in 1874. 
In Manitoba and Ontario in 1885. 

1802* Partially adopted in England; more fully in 1875. Comprehensive 
Acts in 1891 and 1897. In 1900 Pariiament appropriated SI, 325,000.00 
for Registry Office in Lincoln's-Inn- Fields. Uegist ration made compul- 
sory in London since May 1,1901. 

1896. First adopted in Illinoii. Second IlHnois Act passed in 1897, and 
declared constitutional in ^'People vs. Simon,^' 176 Ills., 165, or 44 L. R. 
A. 801. 

1 897. Adopted in California. 

1808. Adopted in Massachusetts and declared constitutional in ^^ Tyler V8 
Judges of the Court of Registration,'' 175 Mass., 71, or 51 L. R. A. 433; 
Appeal to Supreme Court of U. S. dismissed, Dec. 17, 1900, 179 U. S., 404. 

lOOl • Adopted in Minnesota and declared constitutional in "State vs. West- 
fall,'' 89 N. W. Reporter, 175, or 57 L. R. A., 297. 

1901. Adopted in Oregon. 
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1902* Nov. 6, Massachusetts Act with appropriate chanj^es put into effect 
in the Philippbies. 

1903. Adopted in Colorado. Goes into effect July, 1903. 

PENDING in the District of Columbia and seven States in which some 
preHminary legislative action has been taken, to-wit: Iow&, Michs^n, 
Nebraska. Rhode Island. Vir^uiia^ and Wisconsin. Also pending in 
Hawaii and Porto Rico. 

UNDER DISCUSSION in the Bar Associations of twelve other 
States, to-wit: Geor^f Kentucky. Maine, Musouri, New York. North 
Dakota. Pennsylvania. Tennessee. Texas, Washington and West Virginia. 

IN VIRGINIA 

1899. First brought before State Bar Association. 

1901. February 15th, Joint RcvSolution of General Assembly appointing a 
Committee to draft a bill for future consideration. 

1902. Provisions made in new Constitution as follows: Section 100. The 
General Assembly shall have power to establish such court or courts of 
land registration as it may deem proper for the administration of any 
law it may adopt for the purpose of the settlement, registration, transfer, 
or assurance of titles to land in the State or any part thereof. 

1902. August 6th. Resolution of the Virginia State Bar Association: Re- 
sohfedf That it is the sense of the Virginia Statue Bar Association that the 
General Assembly of Virginia should enact proper legislation for the 
establishment of the Torrens Land System in Virginia, or in such portions 
thereof as it may deem wise and appropriate at this time. 

1902. December 1st. Massachusetts bill introduced into General Assembly 
by Hon. D. H. Leake. 

1903. January. Torrens Bill completed by chairman of (\)nnnittee ap- 
pointed by Joint Resolution of Feb. 15, 1901, aforesaid. 

1903. February 13th. This bill introduced into General Assembly by Hon. 
W. B. Mcllwaine and designated as Senate Bill No. 225. 

1903. April 3rd. Same bill introduced into House of Delegates by Hon. 
Blackbuni Smith, accept^ as substitute for his bill by Hon. D. H. Leake 
and designated as House Bill No. — . 
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EVILS OP PRESENT LAND LAWS 

1. Only evidences of title are recorded. Hence all the evidence must 
be examined every time, and the difficulty, danj^er and labor increases with 
every transfer. This causes increasinjj; delays and costs, besides augmented 
uncertainties. 

2. Much important evidence is not recorde<i, but is altogether in pais^ 
particularly evidence concerning tlie true heirs of decedents. This adds to 
uncertainties and fills the past with ghosts that not only haunt, but frequently 
take actual pK)S8ession of lands transferred to their detriment. 

3. There is no proof of the genuineness of signatures to deeds. Forger- 
ies are easy. 

4. There is no certainty of identity of parties. The examiner relies 
wholly upon seeming identity shown by index of deeds. But there may be 
many "John Smiths." 

5. There is no proof of delivery of deed. It may have been executed 
as an escrow. 

6. There is no proof of legal capacity of parties at time deed was de- 
livered. 

7. No certainty about marriage or divorce. Rights of dower and 
curtesy may spring up. 

8. Lands may be subject to rights by adverse possession or prescription, 
of which there is absolutely no record. 

9. Rights may arise under wills not required to be recorded for seven 
years. 

10. Rights may ari.se under wills impeached or established within two 
years after ex parte probate; and the statute gives an additional reservation 
in favor of infants and non-residents. 

11. There is no certainty about boundaries under our present system. 

12. Pocket deeds may be recorded within ten days and will relate back 
to date. This reduces every transfer to a matter of confidence in the grantor, 
unless the purchase money is withheld. 

13. The loss of title by eminent domain may not appear by ordinary 
examination. 
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14. Ijoss of title by reversal of decree of court may not be shown by the 
deed books. 

15. Conflict of patents and interlocks will not appear by ordinary 
examination. The chain may be faultless while the original link is worthlcvss. 

16. Indexes are imperfect, and fatal mistakes may be made by reason 
of omissions and other defects. 

17. It is not even necessary that deeds should be recorded, or indexed 
at all. They are binding and serve as "constructive notice" to all the world, 
from the time when lodged for record with the Clerk. (99 Va. 460.) 

18. "Court titles" — those passing through suits — are the most uncer- 
tain of all. Questions of proper parties and procedure must be determined 
by each examiner. 

19. Ceaseless examination of title, entailing delay and expense. 

20. Titles dependent upon the opinion of each examiner. Doubts may 
' be raised and clouds cast by any tyro. The character of every man's property 

is therefore subject to destructive or 'costly "libel" and "slander" by any 
irresponsible examiner. One may buy on the opinion of an expert and be 
prevented from selling by the opinion of a novice. 

21. The difficulties, dangers and costs of examining titles grow with 
increasing records. 

22. No certainty can be obtained, with rare exceptions; and absolutely 
none can be maintained. Though all questions of title be judicially settled 
to-day, others may arise under the present system with every transfer 



23. Real estate is forfeited for the non-payment of taxes. This is not 
done with personality, and is an arbitrary distinction and discrimination 
against realty without foundation in justice or necessity. The State should 
take no more than her just due; she should give good and absolute title 
to the property she undertakes to sell; the sale should be made on the premises 
after proper advertisement, and the proceeds should be dealt with as if arising 
from the enforcement of a deed of trust. Under these circumstances, a sound 
article being sold, the property would bring its full market value and the 
surplus proceeds of sale after the satisfaction of taxes and other co.sts and 
charges should be paid over to the previous owner. This is equity, and 
would prevent legalized robbery of the poor and unfortunate — a system to 
which the State is now a party, but from which she derives no peculiar benefit. 
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RESULTS OF PRESENT SYSTEM 

First. Tran.sactions in real estate are curtailed. 

1. By uncertainty of title. 

2. By delays in transferring title. 

3. By costs of transferring title. 

Second. Uses of real estate are lessened. 

Third. Values of real estate are lowered. 

Fourth. Unnecessary burdeiLs are imposed on real estate. 

Fifth. The large body of the people — the small owners —are the chief sufifererp. 



CORRECTION OF EVILS 

All these evils in our present system of land law, and their consequent 
results will be ameliorated, corrected and removed by the Torrens System. 

Senate Bill No. 22o has been submitted to the leading authorities and 
experts in the United States on the Torrens System and has received their 
commendation. It has also been critically examined and studied by some 
of the best lawyers in Virginia and endorsed by them. 

SenMe Bill No. 225 <^ conended by House Bill No. should be passed 

by thb Le^ldwture. 

First. Because the experience of other States and countries shows tliat the 
Torrens System will confer material benefits upon the Commonwealth 
and all its citizens. 

Second. Because the matter has now been under discussion in Virginia for 
four years and there is no occasion for further delay. 

Third. Because the new Constitution has made special provisions for the 
adoption and proper inauguration of the Torrens System. 

Fourth. Because our general laws are now being revised and the system 
can now be most remlily incorporated and made to harmonize with 
all the other provisions of the Code. 

Fifth. Under the pending bill, registration of title is left optional with the 
people. No one need have his title registered who does not wish to do so 

Sixth. A conservative estimate shows that the act will probably meet its 
own -appropriation the first year, and will certainly soon bring in a 
surplus revenue to the State. 
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Seventh. This Legislature has had unusual experience in general law-making, 
and is better fitted to consider and adopt a general law of this character 
than any Legislature we are likely to have for years. 

Eighth. Succeeding Legislatures are limits by the new Constitution to 
sessions of sixty days, and will have great difficulty in securing time for 
the original consideration of this important measure. 

Ninth. If any changes should be made in the act they can be made by the 
General Committee on Revision and be promptly adopted by the Legis- 
lature next November. 

Eugene C. Massie, George Bryan, 

W. O. Skelton, W. J. Leake. 



I heartily concur in the proposition for change in our land laws as above 
suggested. 

Hill Carter, 
L. L. Lew^ts. 
May 1, 1903. 
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APPENDIX No. 2 

Petition of* the Richmond Bar to the General 
Assembly of Vir^nia: 



We respectfully ur^e upoo your HooorAble Body favorable consideration 

of Senate Bill No. 225 and House Bill No. , for the establishment of the 

Torrens System of Land Registration in Virginia. This bill has been drawn 
by the Chairman of a Committee appointed for that purpose by Joint Reso- 
lution passed by the legislature of 1900-1901 on February 15, 1901, and 
has received the commendation of some of the leading authorities and 
experts in the United States on this subject. It has also been critically 
examined and approved by Hon. Robert T. Barton, of Winchester, as will 
api>ear from his letter hereto attached. A letter from Hon. A. C. Braxton 
is also attached hereto. 

Now is pre-eminently the time for the adoption of this system while our 
general laws are being revised and a new Code is about to be made. Such an 
opjwrtunity harmoniously to incorporate the system into the general body of 
our laws will not arise again for many years. As the General Committee 
on Revision is to follow in the wake of this Legislature, the bill, if now passed, 
can fortunately be submitted to their criticism and mature deliberation. 

For these reasons we respectfully bespeak prompt action on your part, 
believing that this great public measure will confer material benefits upon the 
Commonwealth and all its citizens. 



Eugene C. Massie 
W. O. Skelton 
Wm. P. De Saussure 
Himsdon Cary 
J. Preston Carson 
Charles U. Williams 
John B. Gayle 
Albert O. Boschen 
Wm. J. Leake 
Cary Ellis Stem 
Irv'ing E. Campbell 
Lanier & Gregory 
Jo. Lane St«rn 
Ro. E. Peyton, Jr. 
R. T. Lacy 
Thomaron & Minor 
Ben. T. Barret 
E. R. Williams 
Eppa Hunton, Jr. 



George Bryan 
H. G. Buchanan 
Robert B. Munford, Jr. 
James Caskie 
Henry R. Miller 
Charles U. Williams, Jr. 
John Garland Pollard 

F. M. Conner 
E. M. Long 
Marshall M. Gilliam 
Emmett Seaton 
Ordway Puller 

H. A. Atkinson 

G. K. Pollock 
J. R. V. Daniel 
J. G. Winston 
John Hunter, Jr. 
Conway R. Sands 
Thoa. C. Gordon 
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H. W. Anderson 
J. Jordan Leake 
Jos. C. Taylor 
Thos. N. Carter 
E. Willey Steams 
W. Brydon Tennant 
J. S. Bryan 
John Rutherfoord 
George Ainslie 
Henry C. Riely 
P. H. C. Cabell 
S. S. P. Patteson 
Preston Cocke 
H. M. Tyler 
Stuart Bowe 
Wm. Crump Tucker 
Wm. H. Sands 
L. T. W. Marye 
W. Sydnor 
James W. Gordon 
William A. Moncure 
G. Carlton Jackson 
Wm. Flegenheimer 
Melvin Fl^enheimer 
John P. Leary 
Roscoe C. Nelson 
L. C. Hazlegrove 
R. R. Florance 
P. R. Carrington 
N. Thomas Mosby 
H. M. Smith, Jr. 
Robert Stiles 



George L. Christian 
Hill Carter 

B. Rand. Wellford 
Wm. E. Crawford 
Rosewell Page 
George D. Wise 
R. W. Watkins 

W. Douglas Gordon 
James E. Cannon 
Miuray M. McGuire 
Alex. H. Sands 
Charles T. G'Ferrall 
James Mullen 
Arden Howell 

A. B. Guigon 
John Howard, Jr. 
James H. Dooley 
R. H. Steger 
Wyndham R. Meredith 
George E. Wise 

C. V. Meredith 
George N. Skipwith 
Henry Flegenheimer 
Edwin M. Pilcher 
Beverley B. Munford 
Overton Howard 

B. O. James 
Edwin P. Cox 
John P. Lea 
Minetree Folkes 
David Meade White 
H. St. John Coaletr 



Richmond, Va., May 1, 1903. 



m. T. BARTOM. 



r. HOLMES aovo 



BARTON & BOYD« 
ATTORNEYS AT LAW. 

Winchester, Va., April 21, 1903. 
EuoENE C. Massie, Esq., Richmond, Va.: 

Dear Mr. Massie, — I duly received your very interesting letter of the 9th instant, with 
also the enclosure. Immediately upon its receipt I read very carefully both the letter and 
the *bill, and it was my purpose to reply to you the next dio'^, but one engagement and 
another has so occupied my time that I have not been able to do so. 

You know I un very earnestly an advocate of the Torrens system, and I think your 
zeal and careful labor in connection with it will receive their reward in the great satis- 
faction thM the system will give the profession and the public when it is duly put into 
operation. 

As I read the bill I jotted down on the margin quite a nimiber of objections and sug- 
gestions, but as I continued to read I found that you had anticipated nearly all of them, 
and that sections further on provided for them. I am left, therefore, with but two very 
pmall suggestions. 

♦(Referring to Senate Bill No. 226 and House Bill No. — .) 
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No. 1 , is that it does not appear to me to be quite clear from Section 25 that transac- 
tions between the date of the decree of court and the record of it and the subsequent issue 
of the certificate are sufficiently provided for; 

No. 2, is the simple suggestion that in line 3 of Section 26, after the word " register," you 
should insert the words "and index." I understand that indexing is provided for as well 
as registration, but in the connection in which the word "register" is used in Section 26, 
without looking further, and taking a little trouble to see if it is so, it appears to the casual 
reader that it is only necessary to register, and not to index the certificate. As a matter 
of convenience I think this ought to be guarded againpt. 

With these slight suggestions I desire to say that I entirely commend your bill, and 
believe that it is as near perfect as it can be made at present. I agree entirely with you 
that it is not improbable that experience in its practical operations will suggest future 
changes, but the day for them has not yet come. 

I will take pleasure in commending in any way I can the passage of this bill, and if 
this letter and my name or opinion is of any value to anybody, you are welcome to make 
use of them. Yours very truly, 

(Dictated.) (Signed) R. T. BARTON. 



A.C.BRAXTON, 

ATTORNEY AND COUNSELOR. 

MASONIC TEMPLE. 

CabLC AooNCfts: "CHCRICOKC." 

Staunton, Va., April 20. 1903 
Hon. WiLUAM B. McIlwaine. Senate Chamber, Richmond, Va.: 

My Dear Sir, — I take the liberty of commending to your favorable con.sideration. 
Senate Bill No. 225, establishing the "Torrens System" of land registration in this State. 
While I can not claim to have any technical or expert knowledge of the practical work- 
ing of this system, I will say that I have made considerable inquiry as to its efficiency 
and desirability at the time that 1 introduced in the Constitutional Convention the pro- 
vision in reference to it, which was afterwards on my motion, embodied in the present 
Constitution. The result of my inquiry satisfied me that the system, especially when made 
optional, as it is proposed to make it, is a most desirable one from many standpoints, and 
that it will be particularly beneficial to the poorer class of people who own small lots of 
land, which cannot support the expense incident to a conveyance by which alone the 
property can be sold or hypothecated. As I understand the provisions of Senate Bill 
No. 225, the system will be practically without expense to the State, and will not be com- 
pulsory, everybody being left free to utilize it or not, as they may choose. It is manifestly 
a step in advance, and in line with modem progress. The system has long since passed 
the experimental stage, and I believe that if it is generally availed of throughout the State 
it will very greatly increase the value of real estate, particularly of small holdings, and 
also effect a great saving to the people in all matters of land transfer. 

Hoping that you may see your way clear to support the measure, and that my recom- 
mendation may not be regarded as officious, 

I am, very sincerely, yours truly. 
Diet. L. (Signed) A. C. BRAXTON. 
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Code of Ethics 



Adopted July 24, 1889— Minutes 1889. Vol. II, Pag^e 25. 



The purity and efficiency of judicial administration, which 
imder our system is largely governmental itself, depends as 
much upon the character, conduct and demeanor of attorneys in 
their great trust as upon the fidelity and learning of courts or 
the honesty and intelligence of juries. 

"There is, perhaps, no profession, after that of the sacred min- 
instry, in which a high-toned morality is more imperatively 
necessary than that of the law. There is certainly, without any 
exception, no profession in which so many temptations beset the 
path to swerve from the line of strict integrity; in which so 
many delicate and difficult questions of duty are constantly 
arising. There are pitfalls and mantraps at every step, and the 
mere youth, at the very outset of his career, needs often the pru- 
dence of self-denial, as well as the moral courage, which belong 
commonly to riper years. High moral principle is his onl\ 
safe guide; the only torch to light his way amidst darkness and 
obstruction." — Sharswood, 

No rule mil determine an attorney's duty in the varying 
phases of every case. What is right and proper must, in the 
absence of statutory rules and an authoritative code, be ascer- 
tained in view of the peculiar facts, in the light of conscience, 
and the conduct of honorable and distinguished attorneys in 
similar cases, and by analogy to the duties enjoined by statute, 
nnd the rules of good neighborhood. 

(383) 
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The following general rules are adopted by the Virginia State 
Bar Association for the guidance of its members : 

Duties of Attorneys to Courts and Judicial Officers. 

1. The respect enjoined by law for courts and judicial officers 
is exacted for the sake of the office, and not for the individual 
who administers it. Bad opinion of the incumbent, however 
well founded, cannot excuse the withholding of the respect due 
to the office while administering its functions. 

2. The proprieties of the judicial station, in a great measure, 
disable the judge from defending himself against strictures upon 
his official conduct. For this reason, and because such criticisms 
tend to impair public confidence in the administration of justice, 
attorneys should, as a rule, refrain from published criticism of 
judicial conduct, especially in reference to causes in which they 
have been of counsel, otherwise than in courts of review, or 
when the conduct of the judge is necessarily involved in deter- 
mining his removal from or continuance in office. 

3. ^larked attention and unusual hospitality to a judge, when 
the relations of the parties are such that they would not other- 
wise be extended, subject both judge and attorney to miscon- 
struction, and should be sedulously avoided. A self-respecting 
independence in the discharge of the attorney's duties, which, 
at the same time, does not withhold the courtesy and respect due 
the judge's station, is the only just foundation for cordial, per- 
sonal and official relations between Bench and Bar. All attempts 
by means beyond these to gain special personal consideration 
and favor of a judge are disreputable. 

4. Courts and judicial officers, in the rightful exercise of their 
functions, should always receive the support and countenance 
of attorneys against unjust criticism and popular clamor ; and it 
is an attorney's duty to give them his moral support in all proper 
ways, and particularly by setting a good example in his own 
person of obedience to law. 

5. The utmost candor and fairness should characterize the 
dealings of attorneys with the courts and with each other. 
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Knowingly citing as authority an overruled case, or reading a 
repealed statute as in existence ; knowingly misquoting the lan- 
guage of a decision or text-book ; knowingly misstating the con- 
tents of a paper, the testimony of a witness, or the language or 
arguments of the opposite counsel; offering evidence which it 
is known the court must reject as illegal, to get it before a jury 
under guise of arguing its admissibility, and all kindred prac- 
tices, are deceits and evasions unworthy of attorneys. 

Purposely concealing or withholding in the opening argu- 
ments positions intended finally to be relied on, in order that 
opposite counsel may not discuss them, is unprofessional. Courts 
and juries look with disfavor on such practices, and are quick to 
suspect the weakness of the cause which has need to resort to 
them. 

In the argument of demurrers, admission of evidence, and 
other questions of law, counsel should carefully refrain from 
"side-bar" remarks and sparring discourse to influence the jury 
or by-standers. Personal colloquies between counsel tend to 
delay, and promote unseemly wrangling, and ought to be dis- 
couraged. 

6. Attorneys owe it to the courts, and the public whose busi- 
ness the courts transact, as well as to their own clients, to be 
punctual in attendance on their causes ; and whenever an attor- 
ney is late, he should apologize, or explain his absence. 

7. One side must always lose the cause ; and it is not wise or 
respectful to the court for attorneys to display temper because 
of an adverse ruling. 

Duty of AHoimeys to Each Other, to Clients and the Public. 

8. An attorney should strive, at all times, to uphold the honor, 
maintain the dignity and promote the usefulness of the pro- 
fession ; for it is so interwoven with the administration of jus- 
tice, that whatever redounds to the good of one, advances the 
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oUier; and the attorney thus discharges, not merely an obliga- 
tion to his brothers, but a high duty to the State and his fellow- 
man. 

9. An attorney should not speak slightingly or disparagingly 
of his profession, or pander in any way to the unjust popular 
prejudices against it, and he should scrupulously refrain at all 
times, and in all relations of life, from availing himself of any 
prejudice or popular misconception against lawyers, in order to 
carry a point against a brother attorney. 

10. Nothing has been more potential in creating and pander- 
ing to popular prejudice against lawyers as a class, and in with- 
holding from the profession the full measure of public esteem 
and confidence which belong to the proper discharge of its duties, 
than the false claim, often set up by the unscrupulous in defence 
of questionable transactions, that it is an attorney's duty to do 
everything to succeed in his client's cause. 

An attorney "owes entire devotion to tlie interests of his 
client, warm zeal in the maintenance and defence of his cause, 
and the exertion of the utmost skill and ability," to the end that 
nothing may be taken or withheld from him save by the rules of 
law, legally applied. Xo sacrifice or peril, even to loss of life 
itself, can absolve from the fearless discharge of his duty. 
Nevertheless, it is steadfastly to be borne in mind that the great 
trust is to be performed within, and not without, the bounds of 
the law which creates it. The attorney's office does not destroy 
man's accountability to his Creator, or loosen the duty of obedi- 
ence to law, and the obligation to his neighbor ; and it does not 
permit, much less demand, violation of law, or any manner of 
fraud or chicanery, for the client's sake. 

11. Attorneys should fearlessly expose before the proper 
tribunals corrupt or dishonest conduct in the profession; and 
there should never be any hesitancy in accepting employment 
against an attorney who has wronged his client. 

12. An attorney appearing or continuing as private counsel 
in the prosecution for a crime of which he believes the accused 
innocent, forswears himself. The State's attorney is criminal, if 
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he presses for a conviction, when upon the evidence he believes 
the prisoner innocent. If the evidence is not plain enough to 
justify a nolle prosequi^ a public prosecutor should submit the 
case, with such comments as are pertinent, accompanied by a 
candid statement of his own doubts. 

13. An attorney cannot reject the defence of a person accused 
of a criminal offence because he knows or believes him guilty. 
It is his dutyy by all fair and lawful means, to present such 
defences as the law of the land permits, to the end that no one 
may be deprived of life or liberty but by due process of law. 

14. An attorney must decline in a civil cause to conduct a 
prosecution, when satisfied that the purpose is merely to harass 
or injure the opposite party, or to work oppression and wrong. 

15. It is a bad practice for an attorney to communicate or 
argue privately with the judge as to the merits of his cause. 

16. Newspaper advertisements, circulars and business cards, 
tendering professional services to the general public, are proper ; 
but special solicitation of particular individuals to become 
clients is disreputable. Indirect advertisements for business, by 
furnishing or inspiring editorials or press notices regarding 
causes in which the attorney takes part, the manner in which 
they were conducted, the importance of his positions, the magni- 
tude of the interests involved, and all other like self-laudation, is 
of evil tendency and wholly unprofessional. 

17. Newspaper publications by an attorney as to the merits 
of pending or anticipated litigation, call for the discussion and 
reply from the opposite party, tend to prevent a fair trial in the 
courts, and otherwise prejudice the due administration of jus- 
tice. It requires a strong case to justify such publications ; and, 
when proper, it is unprofessional to make them anonymously. 

18. When an attorney is witness for his client, except as to 
formal matters, such as the attestation or custody of an instru- 
ment and the like, he should leave the trial of the cause to other 
counsel. Except when essential to the ends of justice, an attor- 
ney should scrupulously avoid testifying in court in behalf of 
his client as to any matter. 
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19. Assertions, sometimes made by counsel in argument, of 
a personal belief of the client's innocence, or the justice of his 
cause, are to be discouraged. 

20. It is indecent to hunt up defects in titles, and the like, 
and inform thereof, in order to be employed to bring suit; or 
to seek out a person supposed to have a cause of action, and 
endeavor to get a fee to litigate about it. Except where ties of 
blood, relationship or trust make it an attorney's duty, it is 
unprofessional to volunteer advice to bring a lawsuit. Stirring 
up strife and litigation is forbidden by law, and disreputable in 
morals. 

21. Communications and confidence between client and attor- 
ney are the property and secrets of the client, and cannot be 
divulged except at his instance ; even the death of the client does 
not absolve the attorney from obligation of secrecy. 

22. The duty not to divulge the secrets of clients extends 
further than mere silence by the attorney, and forbids accepting 
retainers or employment afterwards from others, involving the 
client's interest in the matters about which the confidence was 
rej)osed. . When the secrets or confidence of a former client may 
be availed of or be material in a subsequent suit, as the basis 
of any judgment which may injuriously affect his rights, the 
attorney cannot appear in such cause without the consent of his 
former client. 

23. An attorney can never attack an instrument or paper 
drawn by him for any infirmity apparent on its face; nor for 
any other cause where confidence has been reposed as to the 
facts concerning it. Where the attorney acted as a mere scrive- 
ner, and was not consulted as to the facts, and, unknown to 
him, tlie transaction amounted to a violation of the laws, he 
may assail it on that ground in suits between third persons, or 
between parties to the instrument and strangers. 

24. An attorney openly, and in his true character, may render 
purely professional services before committees regarding pro- 
posed legislation, and in advocacy of claims before departments 
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of the government, upon the same principles of ethics which 
justify his appearance before the courts ; but it is immoral and 
illegal for an attorney so engaged to conceal his attorneyship, or 
to employ secret personal solicitations, or to use means other 
than those addressed to the reason or understanding, to influence 
action. 

25. An attorney can never represent conflicting interests in 
the same suit or transaction, except by express consent of all 
so concerned, with full knowledge of the facts. Even then such 
a position is embarrassing and ought to be avoided. An attorney 
represents conflicting interests, within the meaning of this rule, 
when it is his duty, in behalf of one of his clients, to contend for 
that which duty to other clients in the transaction requires him 
to oppose. 

26. "It is not a desirable professional reputation to live and 
die with — that of a rough tongue, which makes a man to be 
sought out and retained to gratify the malevolent feeling of a 
suitor, in hearing the other side well lashed and vilified." 

27. An attorney is under no obligation to minister to the 
malevolence or prejudice of a client in the trial or conduct of a 
cause. The client cannot be made the keeper of an attorney's 
conscience in professional matters. He cannot demand as of 
right that his attorney shall abuse the opposite party, or indulge 
in offensive personalities. The attorney, under the solemnity 
of his oath, must determine for himself whether such a course is 
essential to the ends of justice, and therefore justifiable. 

28. Clients, and not their attorneys, are the litigants; and, 
whatever may be the ill-feeling existing between clients, it is 
unprofessional for attorneys to partake of it in their conduct 
and demeanor to each other, or to suitors in the case. 

29. In the conduct of litigation, and the trial of causes, the 
attorneys shall try the merits of the cause, and not try each 
other. It is not proper to allude to, or comment upon, the per- 
sonal history, or mental or physical peculiarities, or idiosyncra- 
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sies, of opposite counsel. Personalities should always be 
avoided, and the utmost courtesy always extended to an honor- 
able opponent. 

30. As to incidental matters pending the trial, not affecting 
the merits of the cause, or working substantial prejudice to the 
rights of the client, such as forcing the opposite attorney to trial 
when he is under affliction or bereavement ; forcing the trial on 
a particular day, to the serious injury of the opposite attorney, 
when no harm will result from a trial at a different time ; the 
time allowed for signing a bill of exceptions, crossing interroga- 
tories, and the like, the attorney must be allowed to judge. No 
client has a right to demand that his attorney shall be illiberal 
in such matters, or that he should do anything therein repug- 
nant to his own sense of honor and propriety; and if such a 
course is insisted on, the attorney should retire from the cause. 

31. The miscarriage to which- justice is subject, and the un- 
certainty of predicting results, admonish attorneys to beware 
of bold and confident assurances to clients, especially \diere the 
employment depends upon the assurance, and the case is not 
plain. 

32. Prompt preparation for trial, punctuality in answering 
letters and keeping engagements, are due from an attorney to 
his client, and do much to strengthen their confidence and 
friendship. 

33. An attorney is in honor boimd to disclose to the client, 
at the time of retainer, all the circumstances of his relation to 
the parties, or interest or connection with the controversy, which 
might justly influence the client in the selection of his attor- 
ney. He must decline to appear in any cause where his obliga- 
tions or relations to the opposite parties will hinder or seriously 
embarrass the full and fearless discharge of all his duties. 

34. An attorney should endeavor to obtain full knowledge of 
his client's cause before advising him, and is bound to give him 
a candid opinion of the merits and probable result of his cause. 
AVlien the controversy will admit of it, he ought to seek to 
adjust it without litigation, if practicable. 
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35. Money, or other trust property, coming into the posses- 
sion of the attorney should be promptly reported, and never 
commingled with his private property or used by him, except 
with the client's knowledge and consent. 

36. Attorneys should, as far as possible, avoid becoming 
either borrowers or creditors of their clients; and they ought 
scrupulously to refrain from bargaining about the subject-mat- 
ter of the litigation, so long as the relation of attorney and client 
continues. 

37. Natural solicitude of clients often prompts them to offer 
assistance of additional counsel. This should not be met, as it 
sometimes is, as evidence of want of confidence; but, after 
advising frankly with the client, it should be left to his deter- 
mination. 

38. Important agreements affecting the rights of clients 
should, as far as possible, be reduced to writing; but it is dis- 
honorable to avoid performance . of an agreement fairly made, 
because not reduced to writing, as required by rules of court. 

39. Attorneys should not ignore known customs of practice 
of the Bar of a particular court, even when the law permits, 
without giving opposing counsel timely notice. 

40. An attorney should not attempt to compromise with the 
opposite party without notifying his attorney, if practicable. 

41. When attorneys jointly associated in a cause cannot agree 
as to any matter vital to the interest of their client, the course 
to be pursued should be left to his determination. The client's 
decision should be cheerfully acquiesced i^i, unless the nature 
of the difference makes it impracticable for the attorney to 
oo-operate heartily and effectively, in which event it is his duty 
to be discharged. 

42. An attorney ought not to engage in discussion or argu- 
ment about the merits of the case with the opposite party with- 
out notice to his attorney. 

43. Satisfactory relations between attorney and client are 
best preserved by a frank and explicit understanding at the out- 
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set as to the amount of the attorney's compensation ; and, where 
it is possible, this should always be agreed on in advance. 

4J-. In general, it is better to yield something to a client's dis- 
satisfaction at the amount of the fee, though the sum be reason- 
able, than to engage in a law suit to justify it, which ought 
always to be avoided, except as a last resort to prevent imposi- 
tion and fraud. 

45. In fixing fees, the following elements should be consid- 
ered: 1st. The time and labor required, the novelty and diffi- 
culty of the questions involved, and the skill requisite properly 
to conduct the cause. 2d. Whether the particular case will 
debar the attomey^s appearance for others in cases likely to arise 
out of the transaction and in which there is a reasonable exj>ec- 
tation that the attorney would othersvise be employed; and 
herein of the loss of other business while employed in the par- 
ticular case, and the antagonism with other clients growing 
out of the employment. 3d. The customary charges of the Bar 
for similar services. 4th. The real amount involved, and the 
benefit resulting from the service. 5th. Whether the compen- 
sation was contingent or assured. 6th. Is the client a regular 
one, retaining the attorney in all his business ? Xo one of these 
considerations is in itself controlling. They are mere guides 
in ascertaining what the service was really worth ; and, in fixing 
the amount, it should never be forgotten that the profession is 
a branch of the administration of justice, and not a mere 
money-getting trade. 

46. Contingent fees may be contracted for; but they lead to 
many abuses, and certain compensation is to be preferred. 

47. Casual and slight services should be rendered without 
charge by one attorney to another in his personal cause; but 
when the senice o:oes beyond this, an attorney may be charged 
as other clients. Ordinary advice and ser\'ices to the family of 
a deceased attorney should be rendered without charge in most 
instances, and where the circumstances make it proper to charge, 
the fees should generally be less than in case of other clients. 
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48. Witnesses and suitors should be treated with fairness and 
kindness. When essential to the ends of justice to arraign their 
conduct or testimony, it should be done without vilification or 
unnecessary harshness. Fierceness of manner and uncivil 
behavior can add nothing to the truthful dissection of a false 
witness's testimony, and often rob deserved strictures of proper 
weight. 

49. It is the duty of the court and its officers to provide for 
the comfort of jurors. Displaying special concern for their com- 
fort, and volunteering to ask favors for them while they are 
present — such as frequent motions to adjourn trials, or take a 
recess, solely on the ground of the jury's fatigue or hunger, the 
uncomfortableness of their seats or the court-room, and the 
like should be avoided. Such intervention of attornevs, when 
proper, ought to be had privately with the court, whereby there 
will be no appearance of fawning upon the jury, nor ground 
for ill-feeling of the jury toward the court or opposite counsel, 
if such requests are denied. For like reasons, one attorney 
should never ask another, in the presence of the jury, to consent 
to its discljf rge or dispersion ; and when such a request is made 
by the court, the attorneys, without indicating their preference, 
should ask to be heard after the jury withdraws. And all propo- 
sitions from counsel to dispense with argument should be made 
and discussed out of the hearing of the jury. 

50. An attorney ought never to converse privately with jurors 
about the case ; and must avoid all imnecessary communication, 
even as to matters foreign to the cause, both before and during 
the trial. Any other course, no matter how blameless the attor- 
ney's motives, gives color for imputing evil designs, and often 
leads to scandal in the administration of justice. 

51. An attorney assigned as counsel for an indigent prisoner 
ought not to ask to be excused for any light cause, and should 
always be a friend to the defenceless and oppressed. 
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Membership 



Year. Members, No. 

1888 Charter members 128 

1889 Active members 264 

1890 Active members 334 

1891 Active members 388 

1892 Active members 439 

1893 . / Active members 436 

Honorary members 29 465 

1894 Active members 472 

Honorary members 30 502 

1 895 Active members 457 

Honorary members 33 490 

1896 Active members 439 

Honorary members 33 472 

1897 Active members 437 

Honorary members 41 478 

1898 Active members 430 

Honorary members 43 473 

1899 Active members 423 

Honorary members 43 466 

1900 Active members 433 

Honorary members 43 476 

1901 Active members 442 

Honorary members 44 486 

1902 Active members 445 

Honorary members 44 489 

1903 Active members 486 

Honorary members 44 530 

(395) ■" 
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Annual Meetings 



Number 
Res^tered 

Inaugural Meeting Virginia Beach, 1888 128 

First Annual Meeting White Sulphur Springs, 1889 104 

Second Annual Meeting Old Point Comfort, 1890 142 

Third Annual Meeting White Sulphur Springs, 1891 162 

Fourth Annual Meeting Old Point Comfort, 1892 179 

Fifth Annual Meeting White Sulphur Springs, 1893 130 

Sixth Annual Meeting Virginia Beach, 1894 185 

Seventh Annual Meeting White Sulphur Springs, 1895 160 

Eighth Annual Meeting Old Point Comfort, 1896 162 

Ninth Annual Meeting Hot Springs of Virginia, 1897 150 

Tenth Annual Meeting Old Point Comfort, 1898 166 

Eleventh Annual Meeting Hot Springs of Virginia, 1899 120 

Twelfth Annual Meeting Old Point Comfort, 1900 159 

Thirteenth Annual Meeting. .White Sulphur Springs, 1901 117 

Fourteenth Annual Meeting. .Hot Springs of Virginia, 1902 129 

Fifteenth Annual Meeting Hot Springs of Virginia, 1903 138 
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Presidents' Addresses 



Year. 
1889. 

1890. 

1891 . 

1892. 

1893. 

1894. 

1895. 

1896. 

1897. 

1898. 

1899. 
1900. 
1901. 

1902. 

1903. 



Same. Subject. 

.WiLLi-VM J. Robertson ... -j ''Law Reform." 

R G H Ke\n ' ''The Tendency to Abuse of Corporate 

* ■ ' * i Franchisees." 

• Edward C. Burks -j "Code of 1887. Revisor's Report." 

. JoHX Randolph Tucker. . . { '^^^^^^aTe."' ^^'^ ^'^'^ Procedure of the 
. R, T. Barton \ ''The Punishment of Crime." 

Wai I FR R Stapi fs I ''History of the Old County Court Svs- 

. WALLER K. STAPLES ^ ^^^^^ ^^ Vir^nia Prior to 1861." 

.Charles M. Blackford. . . \ "Literature and I-aw." 

RoRFRT M HiTrHFs / "Contractual Exemptions from Lia- 

. ROBERT M. HUGHES | j^jjj^^ ^^^ j^and and Sea." 

. Willl\m Wirt Henry .... \ "The Trial of Aaron Bfirr for Treason." 

. William li. Pettit \ " Law Reforms: Duty of the Bar." 

T«..^T n.^^^^ ^ "*^ Recurrence to Fundamental Prin- 

.JOHN GOODE '^ ^jp,^„ 

.William A. .\nderson -j "Virginia Constitutions." 

Ittvsford L iFwm 5 "S<mie Notable Cases in the Supreme 

. LUNSFORD 1.. lew ls ^ ^.^^^ ^^ ^,^^ ^j^^j^^ States." 

rry f^ X? ^ "Private Business Corporations in Vir- 

. Thomas (. Elder ^ ^^^^^ „ ^ 

.Samuel C. Graham { **^"^^ Philosophy of the Law and of 

( Lawyers. 

(399) 
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Annual Addresses 



Year. Same. Subject. 

1«89..James C.Carter { " ^'°^" ten Law^' ^""^" ""'' ^"" 

1890. .Charles F. Fenner \ "The Ancient Lawyer." 

ion. Hr„ n T> 11 „.„„.^„„ /"The Lawyer: His Influence in Cre- 

1891 . . W M. C. P. Breckinridge. . | atingi<ibMc Opinion " 

1892.. Daniel B. Lues | "Poh^ical^ Apothegms of Martin Van 

1S93. .{Note — The Hon. Frank H Hurd was invited and accepted, but was 
prevented from attending by sickness ) 

luoi r»^xr.«,> A T^^,„„ f "Unifonnity of Laws Through National 

1894. .Leonard A. Jones -^ ^^^ Interstate Codification," 

,o*^- v> 4 !)„„ f "Influence of Virginia in the Formation 

1H95. .RooER A. Pryor [ ^^ ^^^ p^^^^l constitution.'* 

1896. .U. M. Hose \ "The Present State of the Law." 

1897. .WooDRow Wilson -| "Leaderless Government." 



r 



"Tlie Relation of the American Bar, 

1898. .George F. Hoar -j as an Order or Brotherhood, to 

the State." 



1899. .Alex. Pope Humphrey . . . ^ "The Impeachment of Samuel Chase." 

1900. .Charles Noble Gregory . -j "Bentham and the Codifiers." 

1901 . . {Xote — The Hon. William D. Guthrie was invited and accepted, but 
was prevented from attending by sickness 

lono T*w^« » n.xTov,, ■ / "The Nisi Prius Judge in our Judical 

1902. .James B. Gantt | System" 

1903. .Walter Clark -j "Old Foes with New Faces." 
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Papers Read 

Year. Name, Subject. 

1QQO i> n u ir^.^r i "Our Judicial System: Some of Its 

1889. .K. G. H. Kean | History and Some of Its Defects." 

1889 John H Cvy f "Allowances by Courts of Fees to Coun- 

\ sel." 

{"Liability of Employer to Employee 
for bama^e Resulting from Neg- 
ligence of Co-Employees." 

1890..R.T.W.DUKE {"^^JtKLZJ.'^' '*"'' "" 

1891 . . Robert T. Barton { "The Romance of the Law." 

1891. .John Randolph Tucker... \ "Property Rights of Baron and Feme." 

1891. .Thomas Nelson Page «( "The Old Virginia Lawyer." 

1892. .Robert L. Parrlsh \ "Master and Servant." 

1892.. John W. Riely { '^^"Sn.""""^ """"^ ^^^" '^''""'"'" 

1892. .John B. Donovan «) "Aquatic Rights." 

iwQo <a4».TTr.f r PoA«*%* / *'-^ Criticism of the Profession Re- 

189 J. .0.\MUEL Kj. IjRAHAM < vipwpd " 

,orko i-i \ i-. / "Extrinsic Evidence in Resi>ect to 

1893. .Charles A. Gr.^ves [ ^.^^t^,, Instruments." *^ 

[ 

o 4 r> -r f "The Inevitable Readjustment of 

3. . .ALFRED P. ThoM < j^ „ '' 

.„„, „r IX l^ f "The Legal Evolution and Status of 

1894 . . ^\ ..LTEU 1). Dabnev I Anierioan Paper Money." 



"Duty of the Legal Profession in Re- 
1893. .J. Allen Watts \ gard to Needed Changes in Legis- 

lation." 



1893 
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Year. Name. Subject. 

1895. .George Perkins \ "The Lawyer's Place Among Men." 

1895. .R. Walton Moore \ "Criminal Trials." 

1895. .James C. L.\mb* ] "The General Court." 

1896. ..\rmistead R. Long -j "Constitutional Changes in Virginia." 

1897. . W. P. McRae { "Legislation Since the Code." 

lono T^„., T 1X7,, ,..,,„ /"Some Modern Instances of a Wise 

1898. .John J. Williams < Qo ' " 

1898. . Beverley T. Crump \ "Guardian Ad Litem." 

1899. .James P. Harrison { ''^''^l^'tem.'^^''"^^' "' ''''' ^''^'''''^ 

1899. .Marshall McCormick -j "Professional Ethics." 

man nrx.«,,, \f r>r.^^,.^«,x f "The Trials and Trial of Jefferson 

1900. .Charles M. Blackford • • • \ Davis " 

1900. . R. T. Irvine \ "The Lawyer of the Future." 

1900. .J, Allen Watts { '"^^^cS" ""^ ^^''^"'"'*'"^ ^^"^ ^^^ 

1900. .Eugene C. Massie { '^'^^'^^ Jt'iJTn."' ^^''*^''' ""^ ^'''''^ ^^^''" 

1900. . R. M. Hughes V 

1901. .Joseph L. Kelly -j "The Lights and Shadows of the Law." 

1901. .Charles Curry -j "Criminal's and Their Treatment." 

1901 . . Eugene C. Massie \ "Virginia and the Torrens System." 

1901. .S. S. P. Patteson i "The Power of the State Legislature." 

1902. .John W. Daniel { '''^^90?-'02/^^^^ Convention of 

1902. .Theodore S. Garnetf { '''^^ drewTlm^^^^^^^^^ ^""^ '^"''^ ""^ ^"" 

1902. .H. ST. George Tucker . . . . { ^^^^^^^^T^^ly^^^ ""^'"'^ '" 

1903. .J. F. Bullitt -j "Trusts and Labor L-nions." 

1903. .John Goode -j "The Electoral Commission." 

inAo * n o« ^^^., f "The Historv of the Enactment of the 

1903. . A. C. BR.VXTON ^ Fifteentli Amendment." 

♦Note. — This paper had been prepared by the late Francis H. McGuire, and. by request 
of the Executive Committee, was read by Judge Lamb. 



Some Defects in Our Preeent Consti- 
tution." 
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Necrology 



Armstrong, A. W Volume XV., 

Atkins, Thomas S Volume XIII., 

Baqby, Thomas P Volume III., 

Rarksdale, Henry E Volume V., 

Barton. W. S Volume XL, 

Beach, S. Furguson Volume VII., 

Berkeley, Peyton R Volume III., 

Berry, Taylor Volume IX., 

Blackford, Charles M Volume XVI., 

Blair, F. S Volume XII., 

BouLWARE, AuBiN L Volume X., 

Bowler, James Volume VII., 

Brooke, J.\mes V Volume XII., 

Brugh, E. J Volume XI., 

Burks, Edward C Volume X., 

Calvert, Geo. R Volume IV., . 

Carrinoton, Edgar W Volume X., 

Cochran, George M., Jr... Volume XIII., 

Coleman, Maury J Volume XII , 

Coleman, Samuel F Volume XI., 

CoMPTON, W. B Volume XII., 

Cosby, W. W., Jr Volume VII., 

Dabney, Walter D Volume XII., 

Dennis. Geo. E Volume VII., 

Duke, R. T. W Volume XI., 

DuNLOP, John Volume XIV., 

Fentress, W. A Volume XII., 

Figgatt, James H. H Volume VIII., 

Fitzgerald, J. P Volume XI., 

Fitzhugh, E. H Volume IV., 

Gordon, W. W Volume VI., 

Gray, George D Volume XVI., 

(405) 



page 100 Alexandria 

page 76 Richmond 

page 10 West Point 

page 12 Danville 

page 124 Fredericksburg 

page 11 Alexandria 

page 10 Danville 

page 72 Amherst 

page 67 Lynchburg 

page 100 Wytheville 

page 173 Richmond 

page 11 Covington 

page 106 Warrenton 

page 157 Fincastle 

pages 48. 127. . . .Bedford City 

p>age 109 Shenandoah 

page 175 Richmond 

page 69 Staunton 

page 120 Roanoke 

page 128 Oak Forest 

page 115 Harrisonburg 

page 11 Riclunond 

page 89 University of Va. 

page 11 Rocky Mount 

page 152 Charlottesville 

page 100 Richmond 

page 109 Portsmouth 

page 76 Fincastle 

page 154 Farmville 

page 97 Richmond 

page 105 Richmond 

page 86 Culpeper 
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GuNTER, B. T Volume XI., 

GuxTER, John G Volume III., 

Gry, John H Volume III., 

Henley, R. ]j Volume X., 

Henrv, W. W Volume XIV., 

Howard, John Volume XII., 

Kane, Robert R Volume XV., 

Kean, R. G. H Volume XI., 

KiRKPATRicK, Thoma.s J Volume XI., 

Jmmb, James C Volume XVI., 

Lacy. Benjamin W Volume VIII., 

Logan, Robert H Volume XIV.. 

Marbury, Leonard Volume XV., 

Mason, John G Volume V., 

McGuiRE, Francis H Volume VIII., 

McI.ntosh, George Volume XVI., 

McL.\ughlin, William Volume XII., 

McRae, W. P Volume XIV., 

Miller, Hobart Volume XII., 

Miller, Thomas M Volume XV., 

\ Volume VIII., 
( Volume IX., 

McRDAroH, C. W Volume XII.. 

Mi'SHBACK, George A Volume XV., 

Nash, Benjamin H Volume VIII., 

Newton, J. K. M Volume XIIL, 

Page, John Volume XV., 

Page, Legh R Volume VI., 

Pail, John Volume XV., 

Payne, Alexander I) Volume VI., 

Payne, Archer L Volume XV., 

Pe(;ram, Richard G Volume X.. 

Penn, John Edmund Volume IX., 

Pleasants, James Volume XII., 

Preston, \V. C Volume XIV., 

Riley. John \V Volume XIV.. 

Robertson, William J.... Volume XL, 

Saunders, P. L Volume VIIL, 

Scott, R. Taylor Volume XL, 



Minor, John B. 



page 131 Accomac 

page 10 Accomac 

page 10 Richmond 

page 107 Williamsburg 

page 89 Richmond 

page 97 Richmond 

page 103 Gate City 

page 103 Lynchburg 

page 146 Lynchburg 

page 75 Richmond 

page 78 New Kent 

page 95 Salem 

page 92 .Alexandria 

page 12 Fredericksburg 

page 70 Richmond 

page 89 Norfolk 

page 94 Lexington 

page 103 Petersburg 

page 117 Coebum 

page 81 Powhatan 

page 40 ) 

f University of Va. 
pages 18, 49 ) 

page 103 Portsmouth 

page 88 Alexandria 

page 69 Richmond 

page 80 Newport News 

page 84 Beaver Dam 

page 109 Richmond 

page 53 Harrisonburg 

page 111 Richmond 

page 97 Roanoke 

page 170 Richmond 

page 66 Roanoke 

page 81 Richmond 

page 106 Richmond 

page 73 Richmond 

page 81 Charlottesville 

page 73 Bedford City 

page 1 20 Richmond 
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Segah, Arthuu S Volume XV., page 94 Hampton 

Staples, Waller R Volume XI., page 113 Richmond 

Starke, L. D Volume XV , page 63 Norfolk 

Stout, John W Volume VI., page 113 Staunton 

G u f^ ^ Volume XV., page 105 ) x^ ^ x- 

Striblixo, Robert C \ > Newport News 

( Volume XVI., page 88. i ^ 

Stuart, Charles E Volume II., page 10 Alexandria 

Tabb, Thomas Volume XVI., page 83 Hampton 

Taliaferro, William B . . .Volume XI., page 139 Gloucester 

Tucker, John Randolph. .Volume X., pages 48, 54, 127 Lexington 

TuR.VER, S. S Volume XL, ..page 143 Front Royal 

Walke, Richard Volume XIV., page 91 Norfolk 

Walker, James A Volume XV., page 69 Wytheville 

Wallis, William Volume XIII., page 78 Bristol 

Warren, William I) Volume IX., page 71 Charlottesville 

WicKHAM, W. F Volume XIIL, page 82 Richmond 

Williams, John J Volume XIIL, page 74 Winchester 

Wise, Barton H Volume XII., page 112 Richmond 

Yancey, Wm. L Volume XIV., page 112 Harrisonburg 

Total number of deceased members 88. 
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Exchange List 



BAR ASSOCIATIONS 



Name. 



President. 



Secretary. 



Alabama State Bar Associa- 
tion I 

Alaska Bar Association. | 

American Bar Association. | 

j 

Arizona Bar Association. 
.Vrkansas Bar Association. 1 
Atlanta Bar Association. , 



Bar Association of Baltimore 
City. I 

Bar Association of the City 
of Boston. 

Chattanooga Bar and Law I 
Library Association. 

Chicago Bar Association. ; 



Cincinnati Law Library As- 
sociation. , 

Cincinnati Bar Association. 
Cleveland Bar Association. 

I 

Colorado Bar Association. 



.State Bar Association of Con- j 
necticut. 

Delaware State Bar Associa- ' 
tion. I 

27 



Lawrence Cooper, 
Huntsville. 

J. S. Bug bee 
Juneau. 

James Hagermax, 
St. Louis. Mo. 

Robert E. Morrison, 
Prescott. 

George B. Rose, 
Little Rock. 

John L. Hopkins, 
Atlanta. 

John N. Steel, 
Baltimore. 

Chas. p. Greenhough 
Boston. 

A. W. Gaines, ' 
Chattanooga. 

John J. Herrick, 
Chicago. I 

JvDsoN Harmon, 
Cincinnati. 

Moses F. Wilson, 
Cincinnati. 

Frank X. Wilcox, | 
Cleveland. 

Horace G. Lint, 
Colorado Springs. 

I 
Chas. E. Perkins, 
Hartford. 

Benja.min Xields, 
Wilmington. 
(409) 



Alex. Troy, 
Montgomery'. 

F. D. Kelsey, 
I Juneau. 

I John Hinkley, 
Baltimore. 

Thos. j. Prescott, 
I Ph(pnix. 

H. M. Armistead, 
Little Rock 

W. P. Hill, 
I Atlanta. 

' Jas. W. Bowers, Jr. 
Baltimore. 

Wm. F. Wharton, 
Boston. 

' (\ W. Rankin, 
Chattanooga. 

Henry W. Price 
I Chicago. 

W. C. Herron, 
Cincinnati. 

Daniel Wilson, 
Cincinnati. 

I T. H. BUSHNELL, 

Cleveland. 

Lucius W. Hoyt, 
Denver. 
I 

Chas. M. Joslyn, 
Hartford. 

T. Bayard Heisel, 
Wilmington. 
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Bar Assooiations — Continiaecl 



Name. 



I 



President. 



Secretary. 



Bar Association of the Dis- 
trict of Columbia. 

Detroit Bar Association. 



Federal Bar Association of 
the District of Columbia. 

Georgia Bar Association. 

Idaho Bar Association. 

Illinois State Bar Associa- 
tion. 

Indiana State Bar Associa- 
tion. 

IndianapoHs Bar Association. 

Iowa State Bar Association. 

Bar Association of the State 
of Kansas. 

Kansas City Bar .\asociation. 
Kentucky Bar Association. 
Louisiana Bar Association. 
Louisville Bar .Xasociation. 
Maine Stat€ Bar Association. 



Maryland State Bar Associa- 
tion. 

Memphis Bar and Law Libra- 
ry Association. 

Michigan State Bar As.socia- 
tion. 



Ben J. F. Lbighton, 
Washington. 

James C. Donnelly, 
Detroit. 

John W.* Doug las, 
.Washington. 

Carlton E. Battle, 
Columbus. 

James E. Babb, 
I^ewiston. 

Charles L. Capen, 
Bloomington. 

Wm. p. Breen, 
Fort Wayne. 

A. C. Ayers, 
Indianapolis. 

R. M. Haines, 
Grinnell. 

B. F. Milton, 
Dodge City. 

Clarence S. Palmer, 
Kansas City. 

C. U. McElroy, 
Bowling Green. 

Bernard Mc'Closkey, 
.New Orleans. 

G. Weissinger Smith, 
Louisville. 

Joseph W. Symonds, 
Portland. 

Benj. a. Richmond, 
Cumberland. 

Wm. M. Randolph, t 
Memphis. , 

Adolph Sloman, 
Detroit. 



Perc'l M. Brown, 
Washington. 

William J. Gray, 
Detroit. 

Geo. a King, 
Washington. 

Orville a. Park, 
Macon. 

Milton G. Cage, 
Boise City. 

Jas. H. Matheny, 
Springfield. 

Merrill Moores, 
Indianapolis. 

Ernest R. Keith, 
Indianapolis. 

Sam'l S. Wright, 
Tipton. 

D. A. Valentine, 

Topeka. 

Porter B. Godard, 
Kansas City. 

Bernard Flexner, 
Louisville. 

Wm. S. Benedict, 
New Orleans. 

E. L. McDonald, 

Louisville. 

Leslie C. Cornish, 
Augusta. 

Conway S. Sams, 
Baltimore. 

E. A. Cole. 
Memphis. 

W. J. Landman, 
Grand Rapids. 
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Bar Associations — Continiaed 



Name. 



President. 



Secretary. 



Milwaukee Bar Association. Gerry W. Hazleton, 

I Milwaukee. 



Minnesota State Bar Associa- 
tion. 

State Bar Asso- 



ciation. 

Missouri State Bar Associa- 
tion. 

Missouri Bar Association. 
Montana Bar Association. 



M. B. Webber, 
Winona. 

Robert Lowry, 
I Jackson 

W. M. Williams, 
Booneville. 

W. M. Williams, 
Booneville. 

W\ B. Rodgers, 
Helena. 



Nebraska State Bar Associa- Samuel P. Davidsox, 



tion. 

New Hampshire Bar Associa- 
tion. 

New Jersey State Bar Asso- 
ciation. 

New Mexico Bar Association. 



New Orleans Law Associa- 
tion. 

Association of the Bar of the i 
City of New York, j 

New York State Bar Associa- ! 
tion. 

Norfolk and Portsmouth Bar 
Association. 

North Carolina Bar As.socia- 
tion. 

State Bar Association of 
North Dakota. 

Ohio State Bar Association. 
Oklahoma Bar Association. 
Omaha Bar Association. 



Tecumseh. 

Frank S. Streeter, i 
Concord. ! 

Robert H. McCarter, I 
Newark. i 

W. B. Childers, 
Albuquerque. I 

James McConnell, I 
New Orleaius. ' 

John E. Parsons, 
New York. 

John G. Milburn, 
BufiFalo. 

William H. Stewart, 
Portsmouth. 

W. D. Pruden, 
Edenton. 

J. H. BOSARD, 
Grand Forks. 

S. S. Wheeler 
Lima. 

J. G. Strang, 
Guthrie. 

T. J. Mahoney, 
Omaha. 



C. I. Haring, 
Milwaukee. 

W. R. Beqg, 
St, Paul. 

Wm. R. Harpee, 
Jackson. 

C. F. Gallenkamp, 
Union. 

C. F. Gallenkamp, 
St. I^uis. 

Edw. C. Russell, 
Helena. 

Roscoe Pound, 
Lincoln. 

Arthur H. Chase, 
Concord. 

Albert C. Wall, 
Jersey City. 

E. L. Bartlett, 
Sante Fe. 

W. S Benedict, 
New Orleans. 

B. Aymar Sands, 
New York. 

F. E. Wadhams, 

Albany. 

E. R F. Wells, 
Norfolk. 

J. Crawford Biggs. 
Durham. 

W. H. Thomas, 
Leeds. 

Smith W. Bennett, 
Columbus. 

J. G. Calvert, 
Guthrie. 

James C. Kinsler, 
Omaha. 
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Bar Associations — Contintieci 



Name. 



President. 



Secretary. 



Oregon Bar Association. 



Pennsylvania Bar Associa- 
tion. I 

Law Association of Pliiladel- 
pliia. I 

Bar Association of the City 
of Richmond. ! 

Rhode Island Bar Associa- 
tion. I 

Bar Association of St. T.ouis. 



Bar Association of San Fran- 
cisco. I 

South Carolina Bar Associa- 
tion. 

South Dakota Bar Associa- 
tion. 

St. Louis Bar Association. 
Tennes.spe Par .\-wociation. 
Texas Bar Association. 



State Bar Association of 
I^tah. 

Vermont State Bar Associa- | 
tion. 

Washington State Bar Asso- 
ciation. 

West Virginia Bar Associa- 
tion. 

Wisconsin State Bar Associa- 
tion. 

I 

Southern New Hampshire 
Bar Association. 



S. B. Huston, 
Portland. 

C. LaRue Munson, I 
Williamsport. 

Samuel Dickinson, 
Philadelphia. 

Bev. T. Crump, 
Richmond. 

Francis Colwell, 
Providence. i 

James Hagerman. 
St Louis. I 

Warren Olney, 
San Fi-ancisco. i 

C. A. Woods, 
Marion. 

Thomas Sterlinc, , 
Redfield. 

James C. Jones, 
St. Louis. 

R. K L. MOUNTCASTLE 

Morristown. 

Lewis R. Bryan, 
Houston. 

Andrew How^at, 
Salt Lake City. 

John H. Seuter, 
Montpelier. 

R. G. Hudson, 
Tacoma 

George E. Price, 
Charleston. 

F. C. Winkler. 
Milwaukee. 

Elijah M. Topliff, ' 
Manchester. 



A. F. Flegel, 
Portland. 

Wm. H. Staake, 
Philadelphia. 

Wm. C. Ferguson, 
Philadelphia. 

John Howard, Jr. 
Richmond. 

Wm. a. Morgan, 
Providence 

J. A. Webb, 
St. Louis 

George J. Martin, 
San Francisco. 

Hunter A. Gibbes, 
Columbia. 

Jno. H. Voorhees, 
Sioux Falls. 

George M. Block, 
St. Louis. 

Robert Lusk, 
Nashville. 

A. E. WiLKINSO.N, 

Austin. 

W. A. Lee, 
Salt Lake City. 

John H. Mimms, 
St. Albans. 

EuG G. Kreider, 
Olympia. 

Nelson C. Hubbard 
Wheeling. 

C. I. Harino. 
Milwaukee. 

Arthur H. Chase, 
Concord. 
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State Libraries 



State. Capital. Librarian. 

Alabama Montgomery James M. Riggs. 

Arizona* Phoenix C. M. Bruce. 

Arkansas Little Rock 

California Sacramento J. L. Gillis. 

Colorado Denver James A. Miller. 

Connecticut Hartford Charles J. Hoadly. 

Delaware Dover T. W. Jefferson. 

Florida Tallahassee J. B. Whitefield. 

Georgia Atlanta John Milledge. 

Idaho Boise City Mrs. Mary S. Wood. 

lUinois Springfield. , Ralph H. Wilkin. 

Indiana Indianapolis W. E. Henry. 

Iowa Des Moines Johnson Brigham. 

Kansas Topeka J. L. King. 

Kentucky Frankfort : 

Louisiana New Orleans Mrs. Albertine F. Philips. 

Maine Augusta L. D. Carver. 

Maryland Annapolis Aimie Burton Jeflfers. 

Massachusetts Boston C. B. Tillinghast. 

Michigan I^nsing Mary C. Spencer. 

Minnesota St. Paul C. A. Oilman. 

Mississppi Jackson Mrs. Helen D. Bell. 

Missouri Jefferson City Jennie Edwards. 

Montana Helena Mrs. Laura E. Howey. 

Nebraska Lincoln D. A. Campbell. 

Nevada Carson City Eugene Howell. 

New Hampshire Concord A. H. Chase. 

New Jersey Trenton Henry C. Buchanan. 

New Mexico* Sante Fe 

♦Territory. (-113) 
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State. Capital. Librarian. 

New York Albany Melvil Dewey. 

North Carolina Raleigh M O. Sherrill. 

North Dakota Bismarck Fred. Falley . 

Oliio Columbus C. B. Galbreath. 

Oklahoma* Guthrie 

Oregon Salem 

Pennsylvania Harrisburg George Edward Reed. 

Rhode Island Providence J. H. Bongartz. 

South Carolina Columbia T. S. Moonnan. 

South Dakota Pierre Thomas Thorson. 

Tennessee Nashville Mrs. Lula B. Epperson. 

Texas .\ustin Eugene Biggs. 

Utah Salt Lake City 

Vermont Montpelier Edward M. Goddard. 

Virginia Richmond James R. Kennedy. 

Washington Olympia George A. Kennedy. 

West Virginia Charleston E. L. Wood. 

Wisconsin Madison J. R. Berryman. 

Wyoming Cheyenne John Slaughter. 



Miscellaneous 



Albany Law Journal Albany, N. Y. 

American Law Review Philadelphia, Pa. 

American Lawyer 29 Murray street, New York. 

American Law Review St. Louis, Mo. 

Case and Comment Rochester, N. Y 

Congressional Library W^ashington, D. C. 

Central Law Journal St. Louis, Mo. 

Chicago Law Journal Chicago, III. 

Chicago Legal News Chicago, 111. 

Cornell ITniversity Law Library Ithaca, N. Y. 

University of Virginia Law Library Charlottesville, Va. 

* Territory 
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Green Bag 151 Beacon street, Boston; Mass. 

Harvard Law Review Cambridge, Mass. 

Indiana Law Journal Indianapolis, Ind. 

Indiana Supreme Court Law Library Indianapolis, Ind. 

Kentucky Law Reporter Frankfort, Ky. 

Lancaster Law Review Lancaster, Pa. 

Librarian Richmond College Richmond, Va. 

Librarian University of Virginia Charlottesville, Va. 

Librarian Washington and Lee University Lexington, Va. 

Librarian William and Mary College Williamsburg, Va. 

Librarian Randolph-Macon College Ashland, Va. 

Medico-Legal Journal New York, N. Y. 

Michigan Law Review Ann Arbor, Mich. 

Minnesota Law Journal St. Paul, Minn. 

National Association of Credit Men 345 Broadway, New York. 

New Hampshire Law Reporter Berlin, N. H. 

New Jersey Law Journal Somerville, N. J. 

Public Library, St. Louis, Mo F. M. Crunden, Sec'y and Librarian. 

University of Virginia Law Library Charlottesville, Va. 

University Law Review New York City, N. Y. 

Virginia Historical Society Richmond, Va. 

Virginia Law Register : Lynchburg, Va. 

West Virginia Bar Morgan town, W. Va. 

West Virginia University Library Morgantown, W. Va. 

Yale Law Journal New Haven, Conn. 
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Donations 



Alabama State Bar Association Reports 1890, '91, '92, '93, '94, '95, '96, '97. 

'98, '99, 1900, 1901, 1902. 
American Bar Association Reports 1885, '86, '87, '88, '92, '93, '94, '95, '96, 

'97, '98, '99, 1900, 1901, 1902. 
Bar Association aty of Boston Reports 1885, '88, '92, '94, '95, '96, '97, 98. 
Chicago Bar Association 1900, 1903. 

Colorado Bar Association, Organization, &c., 1898, '99, 1900, 1901. 
Cleveland Bar Association, 1901, 

Connecticut Register and Manual for 1901, Public Acts of Connecticut, 1901, 
Georgia Bar Association Reports 1884, '85, '86, '87, '88, '89, '90, '91, '92, 

'93, '94, '95, '96, '97, '98, '99, 1900, 1901. 1902. 
Illinois Bar Association Reports 1878, '79, '80, '83, '84, '85. '86, '87, '88, 
'89, '90, '91, '92, '93, '94, '96 and July, 1896, '97, '98, '99, 1900, 1901, 1902. 
Indiana State Bar Association Reports 1897, '99, 1900, 1901, 1902, 1903. 
Iowa State Bar Association Reports 1895, '96, '97, '98, '99, 1900, 1902. 
Kansas State Bar Association Reports 1886, '88, '90, '91, '92, '93, '94, '96, '97, 

'98, '99, 1900, 1901, 1^02, 1903. 
Kentucky State Bar .Association 1901, 1902. 
Louis\iUe Bar Association, February 4, 1901. 
Louisiana Bar Association, 1899, 1900, 1901, 1902, 1903. 
New York State Bar Association Reports 1892, '93, '94, '95, '96, '98, '99, 

1900, 1901, 1902, 1903. 
New York City Bar Association Reports 1882, '83, '84, '85, '86, '87, '88, 

'89, '90, '91, '92, '93, '94, '95, '96, '97, '98, '99, 1900, 1901, 1903. 
Maryland State Bar Association Reports 1897, '98, 1902. 
Maine State Bar Association Reports 1893, '94, '95, '96, '97, '98, '99, 1900, 

1901,1902,1903. 
Michigan State Bar As^sociation Reports 1891, '93, '95, '96, '1901, 1902. 
Milwaukee Bar Association, Februarv 4, 1901. 
Missouri Bar Association, 1898, 1900. 
Montana Bar Association, 1885 to 1902. 
The Nebraska Stat^ Bar Association 1900-1902. 
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New Jersey State Bar Association, 1902-1903. 

Annual Report of the State Librarian of New Jersey 1898, 1899. 

New Mexico Bar Association Reports IHHH. '89, '91, '93, '94, '95. '96, '97, 

'98, 1900, 1901, 1902, 1903. 
North CaroJina Bar Association, Organization, 1899, 1900, 1901, 1902. 
Ohio State Bar Association Reports 1880. '81, '83, '84, '85, '86, '87, '88, '89, 

'90, '91, '93, '94, '95, '96, '97, '98, '99, 1900, 1901, 1902. 
Oregon State Bar Association Report* 1896 and 1897. 

Rhode Island Bar Association 1898 and March 27, 1901, Febniary 4,1901,1902. 
Richmond Bar Association, Publications 1894, '99. 
Pennsylvania State Bar Association Reports 1895, '96, '97, '98, '99, 1900, 

1901,1902. 
Proceedings of the Bench and Bar of St. I^uis^ February 4, 1901 
South Carolina Bar Association Reports 1889, '90, 1892-1902. 
South Dakota Bar Association, Organization, 1897. 

South New Hampshire Bar Association Reports 1892, '93, '94, '95, '96, '97. 
Bar Association of Tennessee Reports 1893. '95, '96, '97, '98, 1901, 1902. 
Texas State Bar Association Reports 1893, '94, '95, '96, '97, '98, '99, 1900, 

1902. 
State Bar Association of Utah Reports 1894, '95, '96. 
Washington State Bar .\ssociation Reports 1894, '95, '96, '97, '9S, '99, 1900, 

1901,1902. 
West Virginia Bar Association Reports 1886, '87, '88, '89, '90, '91, '92, '95, 

'96, '97, '98, '99. 
Wisconsin State Bar .Association 1899, 1901. 
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Year. 


Cloth-Bound. 


Paper-Bound. 


Total 


1888 


3 


28 


31 


1889 


4 


47 


51 


1890 


17 


9 


26 


1891 


5 


22 


27 


1892 


4 


40 


44 


1893 


37 


95 


132 


1894 


20 


20 


40 


1895 


70 


25 


95 


1896 


45 


— 


45 


1897 


286 


— 


286 


1898 


298 




298 


1899 


359 




359 


1900 


290 


— 


290 


1901 


185 


— 


185 


1902 


365 


_ 


365 
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Price-List for Reports 



The Executive Committee of the Association have found it necessary, 
considering the scarcity in the number of volumes for some of the years, 
and in order to preserve for the Association a limited number of copies of the 
Reports for each year to be kept on hand at all times for the use of the officers 
and committees of the Association, to adopt the following as a schedule 
of prices at which the volumes for the respective years may be obtained 
by members or others desiring to procure them. The Association publishes 
only a limited number, and the supply on hand for some of the years is very 
small. While every member of the Association, both active and honorary, 
is each year supplied with a copy of the Reports, it has been found that 
members, from one cause or another, lose them, and frequently wish to have 
them replaced witli another copy. When an extra copy is needed in such 
case, reference may be made to this price list, at which prices Reports may 
be procured of the Secretar}^: 

First Volume (1888) $5 00 

Second Volume (1889) 5 00 

Third Volume (1890) 5 00 

Fourth Volume (1891) 5 00 

Fifth Volume (1892) 5 00 

Sixth Volume (1893) 4 00 

Seventh Volume (1894) 5 00 

Eighth Volume (1895) 4 00 

Ninth Volume (1896) 5 00 

Tenth Volume (1897) 2 00 

Eleventh Volume (1898) 2 00 

Twelfth Volume (1899) 2 00 

Thirteenth Volume (1900) 2 00 

Fourteenth Volume (1901) 2 00 

Fifteenth Volume (1902) 2 00 

Sixteenth Volume (1903) 2 00 
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Index 



Accounts of Treasurer 52-54 

Active Members— Alphabetical Roll . . .-. 99-110 

By Localities 113-127 

Addresses— Annual— By Judpe Walter Clark 16, 17, 157-181 

President's— By Judge Samuel C. Graham 10, 183-201 

By Hon. A. C. Braxton 42, 243-308 

By Hon. J. F. Bullitt 15, 203-241 

By Hon. John Goode 45-46, 309-348 

By Prof. James H. Brewster 19-25 

Admissions — Reports of Committee on 13, 14, 42, 58-63 

Committee 1903-1904 96 

American Bar Association — Delegates to IS 

Hospitality Committee to enter- 
tain same 43-44 

Annual Address of Judge Walter Clark 16, 17, 157-181 

Annual Addresses — List of 401 

Annual Attendance 397 

Annual Banquet 56 

Annual Meethigs 397 

Annual Reports: 

of Secretary 11, 47-48 

of Treasurer 11, 12, 49-51 

of Executive Committee 12, 55-57 

of Committee on Admissions 13, 14, 42, 58-63 

of Committee on Grievances 13 

of Committee on International Arbitration 13, 66-68 

of Judiciary Committee 13 

of Committee on Legislation and Law Reform 13 

of Committee on Legal Education and Admission to 

the Bar 13 

of Committee on Library and Legal Literature 13 

of Committee on Presentments 13 

Appendix 155-348 

Atkinson, William M. — Member Committee on Memorials 11 

Member Committee on International 

Arbitration 97 

Barbour, John S. — Member Committee to Recommend Officers 1 1 

Member of Hospitality Committee 44 
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Barrett, W. E. — Member Committee on Presentments 98 

Barton, Robert T. — Member Hospitality Committee 43 

Batchelor, O. D. — Elected Member of the Executive Committee 18 

Berkeley, Landon C, Jr. — Member of Committee on Admissions 96 

Bickford, R. G. — Member Committee on Memorials 11 

Memorial of Thomas Tabb, by 83-85 

Blackford, Charles M.— Memorial of 67-74 

Braxton, A. C. — Elected Vice-President 17 

Read his Address 42, 243-308 

Member of Hospitality Committee 43 

Appointed to deliver Address of Welcome to 

the American Bar Association 44 

Brewster, Prof. Jamas H. — Address by, on the Torrens System. 19-25 

Remarks of 33 

Bryan, George — Memiier Committee on Library and Legal Lit- 
erature 97 

Remarks of 33, 34, 35, 36, 37, 38, 40, 41 

Buford, Edward P. — Member Committee on Admissions 96 

Bullitt, J. F.— Reads his Paper 15, 203-241 

Member Committee on Legislation and Law Re- 

fonn 96 

Burks, M. P. — Member Connnittee on Legal Education and Ad- 
mission to the Bar 97 

By-Laws 140-154 

Campbell, A. A. — Member Committee on Admissions 96 

Cardwell, C. P. — Member Committee on Admissions 96 

Carter, John W. — Member Committee on Presentments 98 

Caton, James R. — ^Elected Vice-Prasident 17 

Member of Hospitality Conmiittee 44 

Chapman, J. W. — Member Committee to Recommend Officers . 11 

Member (^oinmittee on Presentments 98 

Charter 131-133 

Christian, Tliomas D. — Member Committee , on Library and 

Legal Literature 97 

Clark, Judge Walter— Delivers Annual Address 1...16, 17, 157-181 

Cochran, John B. — Member Committee on Publications 10 

Cocke, Lucian H. — Member Judiciary Committee 96 

Code of Ethics 383-393 

Coke, John A. — Member Judiciary Committee 96 

Coleman, C. W. — Member Committee on Admissions 96 

Committees: 

To Recommend Officers 11 

Report of 17-18 

Executive Committee 1903-1904 95 

Report of 1902-1903 55-57 



Digitized 



by Google 



INDEX 



425 



Committees: 

On Admissions 1903-1904 96 

Report of 1902-1903 58-63 

On Grievances— 1903-1904 97 

On International Arbitration — 1903-1904 97 

Report of 1902-1903 64-66 

On Judiciary— 1903-1904 96 

On Legislation and Law Reform— 1903-1904 96 

On Library and Legal Literature— 1903-1904 97 

On Memorials 1 1 , 42 

On Presentments— 1903-1904 98 

On Publications 10 

Constitution 134-140 

Corbitt, James H. — Member Committee on Presentments 98 

Cox, Edwin P. — Member Committee on Presentments 98 

Crocker, Frank L. — Member Committee on Presentments 98 

Cumming. S. Gordon — Member Committee on Legislation and 

Law Reform 96 

Daniel, John W. — Delegate to American Bar Association IS 

Davis, Charles Hall — Member Committee on Publications 10 

Davis, Richard B. — Member Committee on Grievances 97 

Deceased Members: 

List of 405-407 

Conmiittee on Memorials, appointed 11 

Committee on Memorials, reports 42 

Memorial to Charies M. Blackford 67-74 

George D. Gray 86-87 

James C. I^mb 75-82 

George Mcintosh 89 

Robert C. Stribling 88 

Thomas Tabb 83-85 

Delegates to American Bar Association 18 

Delinquents 49 

Donations 47-8 

Eggleston, D. Q. — Member Committee on Admissions 96 

Member Conmiittee on Presentments 98 

Electoral Commission of 1877— Paper by John Goode 309-348 

Ethics— Code of , 383-393 

Exchange List 409-412 

Executive Committee: 

Report of 12, 55-57 

New Members 17-18 

Members 1903-1904 95 

Executive Session 15 

28 
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INDEX 



Fifteenth Amendment — History of Enactment — Paper by A. C. 

Braxton 

Francis, David R. — Telegram from, extending Invitation to 

meet at St. Louis, Mo 

Fleet, J. W. — Member of Committee on Presentments 

Member of Auditing Committee 

Member Committee to Amend the Constitution . . 

Flood, H. D.— Elected Vice-President 

Member Hospitality Committee 

Former Presidents 

Fonner Presidents 

Vice-Presidents 

Members of Executive Committee 

Secretaries and Treasurers 

Frick, George A. — Member Committee on Admissions 

Fulkerson, Samuel V. — Member Hospitality Committee 

Member Committee on Librar>' and Le- 
gal Literature 

Fulton, Jolin H. — Member Committee on Legal Education and 
Admission to the Bar 



243-308 

43 
98 
54 
13 
17 
43 

92-93 
91 

92-93 

93-94 
94 
96 

13,43 

97 
97 



Garnett, Theodore S.— Elected Vice-President 17 

Glasgow, William A., Jr. — Member Hospitality Committee 43 

Goode, E. Chambers. — Member Committee on Presentments ... 98 

Goode, John — Electoral Commission of 1877 309-348 

Remarks of 45-46 

Graham, Samuel C— Read his Address 10, 183-201 

Remarks of 11, 12, 13, 14, 15, 17, 18, 28, 41, 43, 44 

Delegate to American Bar As.sociation 18 

Telegram to 43 

Grattan, George D. — Member Committee on Memorials 11 

Member Hospitality Committee 43 

Member Judiciary Committee 96 

Graves, Charles A. — Member Committee on Library and Legal 

Literature 97 

Gray, George D. — ^Memorial to 86-87 

Grievances — Committee on 97 

Grimsley, D. A —Memorial by 86-87 

Hamilton, Alexander — Elected President 17 

Member Hospitality Committee 43 

Harris, John T., Jr. — Member Committee on Grievances 97 

Member Hospitality Committee 44 

Harrison, James P. — Member Committee on Inteniational Arbi- 
tration 97 

Hat ton, Goodrich — Member Committee on Legislation and 

Law Reform 96 
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Hay, James — Member Committee on International Arbitration 97 

Henley, Norvelle L. — Member Committee on Admissions 96 

Henry, R. R. — Member Admissions Committee 96 

Henson, Waller J.— Remarks of 20, 27, 39 

Hicks, R. Randolph — Member Committee on Grievances 97 

Honorary Members— Roll of 111-112, 128-129 

Hopkins, W. S^ — Member Committee on Grievances 97 

Hospitality Committee — Recommended 55 

Appointed 43-4 

Hubard, J. L; — Elected Member Executive Committee 17, 95 

Hunton, Eppa, Jr. — Member Hospitality Committee 43 

Member Committee on International Arbi- 
tration 97 

International Arbitration — Committee on 97 

Inventory of Reports 419 

Ir%ine, R. Tate, Member Executive Committee 95 

Johnson, John R. — Member Committee on Memorials 11 

Member Committee on Presentments 98 

Jones, Claggett B. —Member. Committee to Amend the Consti- 
tution 13 

Member Hospitality Committee 43 

Jones, William A. — Member Committee on Legislation and Law 

Reform 96 

Member Hospitality Committee 44 

Judiciary Committee 96 

Keith, J. A. C. — Member Committee on Presentments 98 

Kelly, Joseph L. — Member Committee on Memorials 11 

Member Committee on Presentments 98 

Member Committee on Admissions 96 

Kilby, Wilbur J. — Member Committee to Amend the Constitu- 
tion 13 

Member Hospitality Committee 43 

Member Auditing Committee 54 

I^mb, James C. — Memorial to 75-82 

Lassiter, Charles T. — Member Admissions Committee 96 

I>aw Reform — Committee on Legislation and 96 

Report of Committee on Legislation and 13 

Leake, William J. — Member Committee on Memorials 11 

Memorial to James C. Lamb by 75-82 

Legal Education and Admission to the Bar Committee 97 

Legal Literature — Committee on 1903-1904 97 

Legislation and Law Reform — Committee on — 190?-1904 96 
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Lewis, John H. — Member Hospitality Committee 44 

Memorial to Charles M. Blackford by 67-74 

Library and Legal Literature. — Members of Committee — 1903- 

1904 97 

Liie, William M. — Member Committee on Legal Education and 

Admission to the Bar 97 

I^ng, A. R. — Member Committee on Legal Education and Ad- 
mission to the Bar •. 97 

Marshall, John. — Crayon Presented 12 

Residence of — Suggestion to Purchase 57 

Masvsie, Eugene C. — Report of Secretary 11, 47-48 

Report of Treasurer 11-12, 49-51 

Elected Secretary and Treasurer 18, 95 

Accounts of 52-54 

Remarks of 13,18, 19,27,28,29,31,32,33,44 

Gives Notice of Amendment 13 

Letter to Concerning Portrait of Chief Jus- 
tice John Marshall 12 

Meredith, Charles V. — Delegate to American Bar Association . . 18 

Member — Remarks of 34, 35 

Members — Registered 3-6 

New 6-7 

Active 99-110, 113-127 

Honorary 111-112, 128-129 

Deceased 405-407 

Memorials 67-89 

Membership — Past and Present 395 

Changes in, etc 47-48 

Memorials — Committee on. Appointed 11 

Report of Committee 42 

Blackford, Charles M 67-74 

Gray, George D 86-87 

Lamb, James C 75-S2 

Mcintosh, George 89 

Stribling, Robert C 88 

Tabb, Thomas 83-85 

Meredith, Wyndham R. — Member of Executive Committee .... 95 
Minor, John B., Jr. — Member Committee on Legal Education 

and Admission to the Bar 97 

Minor, Raleigh C. — Member Conmiittee on Presentments 98 

Minutes — General 9-46 

Montague, E. E. — Member Hospitality Committee 44 

Montague, Hill — Memorial to James C. Lamb by 75-82 

Moore, R. Walton. — Member Committee on Memorials U 
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McAllister, J. T. — Member Committee on Admissions 96 

Appointed to act with Executive Committee 
in the entertainment of American Bar As- 
sociation 13 

Motion by 28 

McComiick, Marshall. — Member of Committee on International' 

Arbitration 97 

Member Committee to Recommend Offi- 
cers 1 1 

Mcllwaine, William B. — Member of the Judiciary Committee. . 96 

Mcintosh, George. — Memorial of 89 

Necrolog\- — List of Deceased Members 405-407 

Newbill, Frank G. — Member Committee on Presentments 98 

New Members 6-7, 58-63 

Officers — Committee to Recommend 11 

Report of Committee 17-18 

Election of 17-18 

List of 95 

Report of Secretary 47-48 

Report of Treasurer 49-51 

Accounts of Treasurer 52-54 

Address of President 183-201 

Former Presidents 91 

Former Vice-Presidents 92-93 

Former Members of Executive Committee 93-94 

Former Secretaries and Treasurers 94 

Old, William W. — Chairman Committee to Recommend Officers 11 

Reads the Report 17 

Remarks of 12, 17, 18,25,26,43 

Resolution by 43 

Papers — Former read 403-404 

Parrish, R. L. — Member Committee on Library and Legal lite- 
rature 97 

Patrick, William. — Member Committee on Memorials 17 

Patteson, S. S. P.— Member Hospitality Committee 13, 43 

Motion of 10 

Patterson, A. W. — Chairman Executive Committee 9, 95 

Reads Report of Committee 12, 55-57 

Remarks of 9, 10, 12, 41 

Member Committee to Amend Constitution 13 

Chairman Hospitality Committee 43 

Peery, George C. — Member Conmiittee on .\dmissions 96 

Pettit, Paul. — .Member Committee on Admissions 96 
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Pettit, William B. — Member Hospitality Committee 43 

Remarks of 28, 29, 30, 31, 32, 33, 36 

Phlegar, Archer A. — Member Hospitality Committee 44 

Remarks of 38, 39,40,41 

Pollard, John Garland — Member Auditing Committee 54 

Member Committee on Admissions 96 

Member Committee to Amend Consti- 
tution 13 

Powell, Stuart K. — Member Committee on Presentments 98 

Presentments— Committee on — 1903-1904 98 

Presidents' Addresses — List of 399 

President's Address 10, 183-201 

President Elected 17, 95 

Presidents — List of 91 

President— Remarks of 11, 12, 13, 14, 15, 17, 18, 28, 41, 43, 44 

Price List of Reports 421 

Publications — Committee on 10 

Ranson, John Baldwin. — Member Committee on Presentments . 98 

Register of Members Present 3-6 

of New Members 6-7 

Reports: 

Secretary 11, 47-48 

Treasurer 11-12, 49-51 

Executive Committee 12, 55-57 

Committee on Admissions 13, 14, 42, 58-63 

Committee on Legislation and Law Reform 13, 96 

Committee on Library and Legal Literature 13, 97 

Committee on Grievances 13, 97 

Judiciary Committee 1 3, 96 

Committee on International Arbitration 13, 64-66 

Committee on Legal Education and Admission to the 

Bar 1 3, 97 

Committee on Presentments 13, 98 

Resolutions: 

Concerning the Death of George Keith Taylor 43 

Concerning Sketch of Chief Justice Marshall 12 

Ricliards, W. B. — Member Committee on Presentments 98 

Riely, Henry C. — Member Committee on Grievances 97 

Hixey, John F. — Member Committee on International Arbitra- 
tion 97 

Robertson, Edward W. — Member Committee on Admissions.. . 96 

Rolls— Active Members 99-110, 113-127 

Honorary Members 111-112, 128-129 

Deceased Members 405-407 

New Members 6-7 

Rutlierfoord, John — Letter from , 12 
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Sears, J. Boyd — Member Committee on Admissions 96 

Secretary and Treasurer — Election ; 18, 95 

Secretary's Report 11, 47 

Shackelford, George S^ — Member Committee on Hospitality — 44 
Member Committee on Legislation and 

Law Reform 96 

Sims, F. W. — Member Committee on Admissions 96 

Member Con^nittee on Presentments 98 

Sipe, George E. — Remarks of 26 

Skelton, W. O. — Member Committee on Publications 10 

Slemp, C. B. — Member Committee on Presentments 98 

Smith, Lloyd T. — Member Committee on Admissions 96 

Smith, Roy B. — Member Committee on Memorials 11, 42 

Vice-President 17, 95 

Smith, Willis B. — Member Committee on Hospitality 43 

Southall, R. G.— Member Committee on International Arbitra- 
tion 97 

Special Report — Torrens System 18 

St. Ix)ui8 Exposition 43 

Standing Committees — Members 44, 96-8 

Stephenson, J. W. — Member Committee on Presentments 98 

Stickley, E. E. — Chairman Committee on Admissions 96 

Report of Committee on Admissions 13, 14, 42, 58-63 

Remarks of 38, 63 

Stribling, Robert Carrington — Memorial of 88 

Strode, Aubrey E. — Member Committee on Admissions 96 

Swanson, Claude A, — Member Committee on International Ar- 
bitration 97 

Tabb, Thomas, — Memorial of 83 

Taylor, George Keitli — Clerk of Supreme Court of Appeals 43 

Resolution on Death of 43 

Thomas, R. S. — Member Committee on Hospitality, etc 43 

Tliomton, J. B. T. — Member Committee on Admissions 96 

Torrens System — Discussion 18-41 , 46 

Special Report 18 

Treasurer's Accounts 52-54 

Report 11, 49 

Tucker, H. St. George — Report of Committee on International 

Arbitration 13, 64 

Chairman C-ommittee on International 

Arbitration 97 

Trusts and Labor Unions 203-241 

Tumbull, Robt. — Member Committee on Presentments 98 

I^niversal Congress of Law\'ers 43 
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Vice-Presidents 17, 92-93 

Wallace, A. W. — New Member 7 

Member Committee on Hospitality * 43 

Member Committee on Presentments 98 

Wells, E. H. — Member Committee on Presentments 98 

Wescott, N. B. — Member Judiciary Committee 96 

Willard, Joseph E. — Member Committee on Hospitality 43 

William, John G. — Member Committee to Recommend Officers 11 

Member Executive Committee 17, 95 

Member Committee on Hospitality 43 

Winborne, R. W. — Member Committee on Admissions 96 

Wise, George N. — Member Committee on Admissions. . . 96 

Memorial to Robert C. Stnbling by 88 

World's Fair, St. Louis 43 

Wysor, J. C. — Member Committee on Presentments 98 

Yarrell, L. D.— Remarks of 10, 29 
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